AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 4. No. 11 


(A. D. 1089-2018) 
PAGES 913-976 


NOVEMBER 1945 


UNITED STATES GOVERNMENT PRINTING OFFICE, WASHINGTON, D. C., 1945 


For sale by the Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. Price of single copy varies depending on size. 
Subscription price $2.00 per year. 





Reported, indexed, and edited 
under the direction of 
ROBERT H. SHIELDS, Solicitor 


By 
lL. J. LOWE 
Attorney, Office of the Solicitor 





ATTENTION 


The following cumulative material will be found in the December issue 
(No. 12) of Agriculture Decisions, Volumes 1 (1942), 2 (1943), and 3 (1944), 
respectively: 


Volume No. Page 

Citations in Agriculture Decisions 
mene. GUNN, G00 once cnseweccendecka 2811; 2:796; 3:1179 
Agriculture decisions 7815; 2:801; 3:1185 
Court decisions . 2817; 2:804; 3:1191 


Decisions overruled by Secretary of Agriculture :819* 


Citations in Court Decisions 
PO CUO ORI 5s istics hcciwrpmenencnteare : 799; 


Appeals from Secretary’s decisions (actions for 
review by courts) 2820; 2: > $:1193 


Disposition of Appeals (actions for review) 
from Secretary’s decisions by courts : ; 2:808; 3:1194 


Agriculture Decisions cited by courts and 
other authorities * ; 2:809; 3:1195 


Commodities involved in proceedings : y ; 3:1196 


Decisions and docket numbers arranged 
consecutive order : : ; 2:811; 3:1200 


Docket numbers and decisions arranged 
consecutive order : ¢ 2:813; 3:1203 


Cumulative lists of decisions 
Agriculture decisions reported : 7815; 3:1206 
Prior decisions explained : ; 3:1190 (distinguished) 
Prior decisions followed : 71190 - 
Court decisions published : 21212 


Cumulative Index-Digest of decisions 
Agriculture decisions ‘ 7822; 3:1214 
Court decisions s : 21292 


A study of the scope and nature of Agriculture 
Decisions—Statistical Index ¥ ; 2:882; 3:1318 


*HISTORICAL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A.D. 4365, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A.D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a stand- 
ard of financial qualifications has been promulgated. In re Albert Bree, 3 A.D. 
255 (1944).—Ed. 

ili 





CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS (1943-1944) 


Volume :Page 
Agricultural: Marketing Agreement Act of 1937 

Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re-- 
classification of milk downward as not authorizing scaling up- 
ward 

Chapman v. United States, 139 F. 2d 327 (1943) Validity of pro- 
ducer-settlement fund provisions of act 

Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Secretary 

Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 

Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secre- 

= tary as to petitioner’s status as handler sustained 

Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is 

Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 
pany 

Green Valley Creamery, Inc. v. United States et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 
order 

La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 
No. 27—Market service payments 

M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 

New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) 
Order No. 4—Cooperative, when not a handler 

New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order 

Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 

Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court 

Parker v. United States et al., 1385 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 

Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 
Order No. 27—Use classification 

Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 
Order No. 27—Use classification 

Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature 

Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy 

Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order__------------- 

Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 

United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) 
Handler, who is 

United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money 

United States v. Burlington Sanitary Milk Company, Inc., D. C. 
E. D. of Wiscomsin (1944) Exhaustion of administrative remedy 

United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is 


*Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 
of Agriculture Decisions: 2 A.D. 870; 8 A.D. 1292.—Ed. 
iv 








CUMULATIVE LIST OF COURT DECISIONS—Continued 





Agricultural Marketing Agreement Act of 1937—Continued 
United States v. Levine, 129 F. 2d 745 (1942) Conviction of em- 
ployee of market administrator of accepting bribe-_..-------- 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy ------------------------- 


-age 
United States v. Rock Royal Co-operative, Inc., et al., 307 U. S. 533, 
59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of Act— 
TES OR CREO TAGs Fo ai cesta ict cmccacmandaee 
692 United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction_- 
819 United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 
S. Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce 
510 competition upon regulation of interstate commerce--_-__------- 
United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
145 Puwerd. Of Boermtary UNler Ace <n sons ncetadecanancaka 


Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, 
who is—Judicial review of administrative definition__._..---_-- 
Waddington Milk Co., Inc. v. Wickard, 140 F. Supp. 97 (1944) 
Ovder Ne: 27—-Use: clastiiitatton. <q. 2. nisin ncnscdccmnncwawiac== 
Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo____-----------. 
Western Fruit Growers, Inc. et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State 
II = OE aoc csc cca micrantha la nn endanger 











8 
Commodity Exchange Act 
21 Board of Trade of the City or Chicago et al. v. Olsen, 262 U. S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of Act_-_- 
16 Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 
SrOni CRECIES PEIVONOD 663 56s cencecondmesanes as neessesaues 
1 Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) 
Acting on other side of customers’ trades___-.._---_-_.--__-__-_ 
0 Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 
(1943) Otfeetting, What constitutes: .....<..- 26 5cnnc tsceccccsnun 
Federal Seed Act 
7 United States v. Dunn, 55 F. Supp. 535 (1944) False seed adver- 
NN i cia ecigasiedncios ease lec ca ce cance a acted tae ahaa 
) 
Packers and Stockyards Act, 1921 
Morgan et al. v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 
80 L. ed. 1288 (1936) Fair hearing—Rate proceeding__--_--_-~- 
Morgan et al. v. United States et al.; 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding__.---------- 
2 Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stockyard 
0 I csi atc eee sacha ea ton let mca ig Nas ch cincgn cs Anica 


St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order___..----------_------ 
St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 
56 S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate 
ORO eae ccm eat a en atin nn ee Nae eb ce ales rohit 
Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality C0 Re aos ceacetawses aida am 
United States et al. v. Morgan et al., 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending determination 
OR TAOS: CUNOR og rita ceded a hea ioe Swan sans caceummduaaad 
United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 
85 L. ed. 1429 (1941) Validity of rate order—Criticism of Su- 
ROte GON) SCION « 5 5 iis ii Ceaeaeadnndaascuyecuuenaisee 


Perishable Agricultural Commodities Act, 1930 
Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
OHIO. CH ROG CONBISRINGUE ions oo oo hn eo eee 
Krueger v. Acme Fruit Company, 75 F. (2d) 67 (1935) Constitu- 
TORR GF AGO en ngayon toned oswusanaaennatenaees 


Volume :Page 






3:615 






3: 626 







2:391 






3:434 






2:778 





























2:498 






2:507 







2:621 






3:1114 






3:1138 






2:449 







2:523 






2:533 





2:630 






PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu: 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
_ With quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub. 
lication of the facts and circumstances of a violation, unless the See. 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1927 (7 U.S.C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 


vi 





CONTENTS 
LIST OF DECISIONS REPORTED 


November 1945 


Agricultural Marketing Agreement Act of 1937 


Lemont Dairy Company (AMA Doc. No. 41-25). *Classification 
of milk—Dumped and spoiled milk 


Grain Standards Act 


Toledo Grain Elevator and Eastern Grain Growers (GS Doc. 
No. 59). *Misrepresenting grade of grain. 


Packers and Stockyards Act, 1921 


Market Agencies at St. Louis National Stockyards (P&S Doc. 
No. 


Texas and Southwestern Cattle Raisers Association v, Camp- 
bell Commission Company (P&S Doc. No. 1619). Consent 
dismissal 


Texas and Southwestern Cattle Raisers Association v. Flint 
Hills Live Stock Commission Company (P&S Doc. No. 1620). 
Consent dismissal 


Texas and Southwestern Cattle Raisers Association v. Healy and 
Company (P&S Doc. No. 1621). Consent dismissal 


Texas and Southwestern Cattle Raisers Association v. Interstate 
Livestock Commission Company (P&S Doc. No. 1617). Con- 
sent dismissal 


Texas and Southwestern Cattle Raisers Association v. The Stand- 


ard Livestock Commisison Company (P&S Doc. No. 1618). 
Consent dismissal 


The Peoria Union Stock Yards Company (P&S Doc. No. 5)---- 


Weiller & Weiller Company (P&S Doc. No. 1716). *Substitution 
of livestock sold 


Wichita Live Stock Exchange Association and Wichita Union 
Stock Yards Company v. Texas & Southwestern Cattle Raisers 
Association, Inc. (P&S Doc. No. 1559) 


*Hint to important legal and economic points contained in decision.—Ed. 


1089 


1090 





Perishable Agricultural Commodities Act, 1930 


Mexican Produce Company v. Lewis D. Goldstein Fruit and Pro- 
duce Corporation (PACA Doc. No. 4432). *Unlawful re- 
jection of shipment 


Simplot Produce Company v. Texas Brokerage Company (PACA 
Doc. No. 4518) 


PACA Doc. No. 3872. 
PACA Doc. N 


PACA Doc. No. 


PACA Doc. No. 


PACA Doc. No. 4153. *Denial of application for license 
PACA Doc. No. 4171. *Lawful rejection of shipment 
PACA Doc. No. 98. *Lawful rejection of shipment 
PACA Doc. No. 

PACA Doc. No. 

PACA Doc. No. 


PACA Doc. 
construed 


PACA Doc. No. 
PACA Doc. No. 
PACA Doc. No. 
PACA Doc. 
PACA Doc. 
PACA Doc. No. 4517 
Reference to cumulative material Adj 


Cumulative list of Court Decisions published in Agriculture Decisions-- the 
et s 
titic 
Thlir 


min 


INDEX-DIGEST 


Index-Digest of Agriculture Decisions.._-...------------------------ 


*Hint to important legal and economic points contained in decision.—Ed. Sup 
VIII D 
clas: 

pur] 

han 

for 

set 





(A. D. 1089) 


In re LEMONT Dairy Company. AMA Doc. No. 41-23. Decided November 13, 
1945. 


Classification of Milk—Dumped and Spoiled Milk 


As all milk received by a handler under Order No. 41 must be classified, and 
as milk dumped and spoiled was not shown to be in Class II or III, it was 
properly classified as Class I by the market administrator, although the 
handler was told that it would be put into Class III if an affidavit was 
submitted. 


Standardization of Milk—Burden of Proof—Adequacy of Hearing Record 


Ordinarily the petitioner has the burden of proving the invalidity of action 
taken by the market administrator, but because of the complexities of 
milk regulation and the practice of not filing answers to petitions, the 
doctrine should not be rigorously applied here, and where petitioner has 
not shown the situation clearly but the justification of the market ad- 
ministrator’s action appears inadequate, that part of the petition re- 
garding standardization is dismissed without prejudice so that petitioner 
may have a new hearing on it. 


Proof of Utilization—Adequacy of Handler’s Records 


Although a milk handler’s records need not contain absolute proof of reported 
utilization, mere unsupported memoranda are insufficient to support a 
handler’s report where there is doubt as to their accuracy. 


Classification of Cream Purchased 


Classification by the market administrator of purchased cream in the class 
for which it was purchased and used and in accordance with prior and 
subsequent reports of similar purchases was not error. 


Gorski, Hassell, Guyon & Sinden of Chicago for petitioner. Mr. James A. 
Doyle for the Production and Marketing Administration. Mr. Glen J. 
Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a proceeding under Section 8¢(15) (A) of the Agricultural 
Adjustment Act (1933), as amended and reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 
et seq.), instituted by a petition filed on May 26, 1944, by the pe- 
titioner, Lemont Dairy Company, a former milk dealer in Chicago, 
Illinois. It involves the propriety of rulings by the market ad- 
ministrator, the agency for administering Order No. 41 (7 CFR and 
Supps., Part 941), which regulates milk handling in Chicago. 

During the period involved Order No. 41 divided milk into three 
classes (this became four classes on July 1, 1940), according to the 
purpose for which it was used. It established minimum prices which 
handlers were required to pay producers for these classes, the price 
for Class I being higher than that for lower classes. A system was 
set up by which handlers paid a uniform or blended price to their 
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producers and the use value of a handler’s milk at the minimum price 
in excess of the value at the uniform price was required to be paid 
into a fund drawn upon by handlers whose use value was less than 
that computed at the uniform price. To determine the amount of the 
payments to, or withdrawals from, such fund, handlers made periodic 
reports to the market administrator, showing milk disposed of in the 
various classes, etc. The market administrator checked a handler’s 
reports against the handler’s records, and if the records did not sup. 
port the reported classifications, he would reclassify the milk, and 
bill the handler accordingly. Petitioner here complains of six al- 
leged errors made by the market administrator in classifying or 
reclassifying petitioner's milk, as a result of which he billed pe- 
titioner for the amounts in controversy. 

Apparently petitioner has been ordered by a United States Dis- 
trict Court to pay the market administrator $42,762.86 in connection 
with milk handled by it. The record does not show the terms of the 
court order, but we deduce from the petition and from a brief filed 
by respondent that the amount ordered to be paid is to be reduced by 
whatever amount is determined in this proceeding to have been er- 
roneously charged by the market administrator. Petitioner states 
that the amount should be reduced to approximately $20,000. It does 
not appear that the issues raised here are pending before the court, 
or that they were decided by the court, and this decision is issued 
upon the assumption that the court action does not affect our au- 
thority in this proceeding. 

On September 23, 1944, an Associate Solicitor assigned Glen J, 
Gifford of the Washington office, Office of the Solicitor, as presid- 
ing officer. On September 25 the presiding officer set the hearing 
for October 12 in Chicago. On September 28 the Acting Director of 
Distribution determined that the petition stated a cause of action, 
and the Solicitor approved the determination on September 30. The 
hearing was held in Chicago on October 12 and 16, 1944, before Pre- 
siding Officer Gifford. FE. A. Sinden of Chicago appeared as coun- 
sel for petitioner. James A. Doyle and John J. Toohey of the 
Chicago office, Office of the Solicitor, appeared for the Office of Dis- 
tribution, now the Production and Marketing Administration, the 
respondent. For purposes of clarity, the evidence received on the 
six issues raised by the petition will be discussed along with the al- 
legations, recommendations, and our findings concerning the respec: 
tive issues. 

In raising the first isswe, petitioner alleged that the market ad- 
ministrator “through his audit improperly included . . . as having 
a Class I utilization” milk which had been dumped by “striking pro- 
ducers” before it reached petitioner’s plant. It is not disputed that 
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milk was dumped (not by producers, however), and we have so found 
in Finding 2, below. But what else occurred is not clear. Mrs. 
Marie Kinecki, petitioner’s vice-president, said that the dumped milk, 
although reported as received, was not reported to the market ad- 
ministrator as used. The part of petitioner’s report shown in the 
record does not list the dumped quantity in either use class. Petitioner 
presented testimony that an affidavit showing the dumping was given 
to some agent of the market administrator, but the auditors who testi- 
fied denied seeing such an affidavit and said it was not in the 
market administrator’s records. ‘The record in this proceeding does 
not show that petitioner ever classified this milk, or that the market 
administrator ever classified or reclassified it. Petitioner contends 
that it, like the milk involved in the fifth issue, should be charged 
in Class III. We have made no findings on how the dumped milk 
was reported, by whom and how it was classified, ete., because it 
appears from the Conclusions on this issue that such facts would 
not be material even if the record would support a definite finding 
upon each of them. 

As the second issue, petitioner alleged that for the months of Sep- 
tember 1939 through December 1939, the market administrator er- 
roneously charged petitioner for skim used by A. Demarais & Sons 
to standardize milk sales. Petitioner’s evidence showed that, except 
for ten gallons in December 1939, petitioner sold no skim during 
these months to Demarais. The evidence in support of the billing 
was sketchy and vague. We consider it inadequate to make any 
specific findings of fact and my disposition of the matter is shown 
under “Conclusions.” 

For a third issue, petitioner alleged that the market administrator 
improperly refused to accept petitioner’s records of sales of milk 
products at its plant and charged the butterfat poundage of the 
products as used in Class I. Apparently petitioner reported butter, 
cream, chocolate milk, etc., sold at retail to customers who came to 
its plant to make the purchases, as in lower classes of utilization, 
but the market administrator reclassified them in Class I on the 
basis that the reported classifications could not be verified from the 
records submitted. Petitioner contends that the reported classifica- 
tions could be verified from its records, and that the records were 
made available to the market administrator. Mrs. Kinecki pro- 
duced examples for the record, and testified that petitioner kept, and 
presented to the auditors for the market administrator, the records 
described in Findings 3, 4, 5, and 6. On cross-examination, she ad- 
mitted that the records did not include the purchases mentioned in 
Finding 7. The arditors testified that some of these records had 
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not been made available to them. The weight of the evidence is 
with their testimony rather than that of Mrs. Kinecki, but we have 
made no finding on it as it appears in the Conclusions that we con- 
sider the records inadequate, and our decision would be the same 
whether or not petitioner duly presented the records to the auditors. 

As to the butter records of Finding 3, Charles Hempel, R. R, 
Lumsden, and Marion L. Halun, employees of the market admin- 
istrator who audited petitioner’s records for different periods, testi- 
fied that these had never been presented to them, but that even if 
they had been, they were inadequate for verification purposes. The 
auditors pointed out that these were merely packing records of jars 
of butter, not production records, as they did not show how much 
milk or cream was used, how much butter and other products re- 
sulted, what butter was on hand before the churning, how much 
















was left over, etc. 

Mr. Hempel testified that when he saw the records of Finding 4 
they did not contain the record of plant sales, but that he was given 
a card like the records of Finding 5 to show plant sales. He could 
not verify the sales from these, as the money did not check with 
the units or the cash receipts for the day, and in the early months 
no amounts of money at all appeared on the cards, he stated. On 
entering and leaving the plant he saw sales of quarts of milk, he said, 
but never saw a sale of butter, and the records showed sales of much 
more butter than milk. According to his testimony, he asked Mrs. 
Kinecki about this, and she said that much of the butter recorded 
was sold elsewhere and not at the plant, and that petitioner had no 
daily record of butter. 

Mr. Lumsden testified that when he saw the Finding 4 records 
they contained only summaries of plant sales, and when he asked 
for records of units, showing money, petitioner’s president and vice- 
president said that he would not use them if he saw them, and did 
not produce them. He said he never saw the Finding 5 records until 
October 1943, and that if he had, he would have checked to see if 
they tied in with cash records, etc. Records described in Finding 6 
were accepted, he stated, as were petitioner’s records of sales on 





















its milk routes. 
Mr. Halun testified that he saw only summaries of plant sales, 
and when he asked Mrs. Kinecki for supporting data she said pe- 
titioner had no records showing details of plant sales. 
Robert R. O’Brien testified that he audited petitioner’s records 
for petitioner, but that his check was for monthly totals, to see 
whether there was a profit or loss, and that he was not interested 






in units. 
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From the exhibits and testimony, we think it is apparent even 
to one who is not a professional accountant that petitioner’s reports 
of products sold at its plant store could not be reliably verified from 
its records, and we have so found in Finding 8. 

As the fourth issue, petitioner alleged that the market administra- 
tor improperly changed to Class I its report of Class III utilization 
of milk separated at its Brook, Indiana, plant and sold back to pro- 
ducers at 15 cents per can. No evidence was submitted on this, 
and petitioner stated in its brief that the point had been abandoned. 
Accordingly, we make no further mention of it. 

For the fifth issue, petitioner alleged that considerable amounts 
of milk were lost by spoilage or spillage before utilization, and that 
although petitioner had adequate records concerning these, the market 
administrator charged them in Class I. The only evidence pre- 
sented on this was a page from one of petitioner’s reports and a 
letter sent to petitioner, as shown in Finding 9. Petitioner contends 
that, as this milk was dumped, it should be charged in Class III, 
but respondent points out that petitioner has not substantiated its 
report that the milk was dumped. 

As a sixth and last issue, petitioner alleged that the market ad- 
ministrator increased petitioner’s indebtedness by changing the re- 
ported utilization of cream from Class III to Class II, although pe- 
titioner had reported it as utilized in Class II. The presiding of- 
ficer proposed a finding and order in accordance with petitioner’s 
allegations. The undisputed evidence on this point, however, shows 
that a change in the class of utilization of the cream is not involved, 
but that the change in classification by the market administrator 
involved purchase of the cream, and was the reverse of that alleged. 
The facts are shown in Finding 10. 


After the hearing, both parties filed briefs. The recommendations 


in the presiding officer’s report, filed on February 21, 1945, were in 


favor of petitioner on the sixth issue and in favor of respondent on 
the others. After extensions of time by the presiding officer, both 
parties excepted to the report, but neither requested oral argument. 
Thereafter the record was submitted to this office, where this de- 
cision has been prepared. 


FINDINGS OF FACT 
1. During the period involved herein petitioner was a corporation 
doing business at 840 West 31st Street, Chicago, and was a handler 
of milk subject to Order No. 41. 
2. In May 1940 about 33,500 pounds of milk which had been 
received from producers by petitioner at Brook, Indiana, while be- 
ing transported by petitioner in a truck from Brook to petitioner’s 
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Chicago plant, was dumped by striking milk wagon drivers. The 
record does not show how or by whom this milk was classified, but 
petitioner alleged and respondent did not deny that it was charged 
against petitioner as utilized in Class I. 

3. Petitioner kept no records of butter produced for sale at its 
plant before May or June 1940, Thereafter it recorded butter pro- 
duction in the manner shown by the record for June 4, 1941, which 
is written in the space for making notations on a printed daily 
calendar for July 16, 1940. The entries on this, some of which are 
written over other figures, read: 

“ 2—5 lbs. Jar salty 
32—1 lb. Jar salty 
10—1 lb. dish 
31—¥ Ib. dish 


6-4-41” 


4. From January 1940 through January 1941 petitioner kept a 
monthly record showing, on the left side of the page, milk used for 
cream, buttermilk, and chocolate milk, and on the right side of the 
page the sales of milk products at the plant. A separate line was 


used for each day. In the record of plant sales, a line would contain 
figures showing the number of units of milk, cream, and butter sold, 
with a figure to the right apparently representing the total amount 
of money received for all products on that line. The amount re- 
ceived for each unit was not shown. For January 1940 there were 
recorded as sold 354 pounds of butter, 69 quarts of milk, and lesser 
quantities of other products. 

5. From February 1941 through September 1943 petitioner kept a 
monthly record of plant sales on a separate sheet for each month, 
containing a line for each day and a total for cash paid to petitioner 
for all products sold that day, but not showing the amount paid for 
ach unit. For February 1941, there were recorded as sold 898 
pounds of butter, 93 quarts of milk, 87 bottles of chocolate milk, 40 
units of cottage cheese, and fewer units of other items. 

6. Beginning with October 1943 petitioner kept daily records of 
sales at the plant showing the number, unit price, and amount re- 
ceived for the various products sold. 

7. The records mentioned in Findings 3, 4, and 5 did not include 
products purchased at the plant for testing purposes and paid for by 
agents of the market administrator on six or eight occasions during 
each month. 

8. Petitioner’s classification of milk used to produce butter and 
other products sold at its plant through September 1943 could not 
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be verified by an examination and audit of its records. 

9. In its report to the market administrator for May 1940 pe- 
titioner reported as utilized in Class ITI 5,160 pounds, or 600 gallons, 
of “Milk tagged by H Department (Dumped)”. On October 7, 1940, 
Frank Gerbing, Jr.. an accountant for the market administrator, 
wrote petitioner a letter reading as follows: 

“During the recent audit of your records it was noted that you had 
classified 600 gallons of milk, condemned by the Board of Health, as Class 
III product. This 600 gallons of milk will have to be classified as Class I 
product unless you are able to execute the enclosed affidavit. If the en- 
closed affidavit is executed we will classify said milk as Class III. 

“An immediate reply will be greatly appreciated.” 


The record shows nothing further concerning the disposal, classi- 
fication, or reclassification of this milk, or the affidavit mentioned 
in the letter. 

10. In its report to the market administrator for December 1939 
petitioner reported 140,734 pounds of milk as purchased from Ed- 
wardsville Creamery in Class II. This was purchased as uninspected 
cream, which a handler under Order No. 41 usually purchases for the 
purpose of making butter, then a Class IIT product, and petitioner 
purchased it for such purpose and so used it. Petitioner reported 
purchases of such cream in earlier and later months as in Class ITT. 
Upon audit, the market administrator changed this purchase from 
Class II to Class IIT. As this classification was of a purchase, for 
which petitioner was credited in determining its net indebtedness, 
and not of a utilization for which petitioner was charged, the change 
from a higher to a lower classification increased petitioner’s indebted- 
ness. 

CONCLUSIONS 
Wilk lost through strike or spoilage 

In May 1940 Section 941.4(a) of Order No. 41 provided: “AI 
milk purchased or received by a handler .. . shall be classified by 
the market administrator in the classes set forth in paragraph (b) 
of this section.” There is no exception or proviso, and it seems 
perfectly clear that all milk received had to be classified, regard- 
less of whether the handler was successful in putting it to the use 
for which it was intended. Accordingly, the milk involved in pe- 
titioner’s first and fifth issues, mentioned in Findings 2 and 9, had 
to be classified in one of the classes defined in Section 941.4(b). 
That section provided that “The classes of utilization of milk shall 
be as follows :” and then defined three classes, which we shall consider 
in order. 

Class I was “all milk disposed of in the form of fluid milk, and 
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all milk not accounted for as Class II milk or Class III — ilk.” We 4 


do not so decide, but for the purposes of this proceeding e may as- 
sume that the dumped and spoiled milk was not “fluid m <” within 
the meaning of this definition. Disregarding for the r ment the 
burden of establishing use in lower classes, the definition puts into 
Class I all milk received by handlers which does not fall nto Class 
II or III. Therefore, if the dumped and spoiled milk was not 
Class II or IIT, it was Class I. 

Class II was defined as “all milk, except skimmed milk. disposed 
of in the farm of flavored milk and flavored milk drinks all milk 
used to produce cottage cheese, and all milk used to proc “e cream 
which is disposed of in the form of cream (for consu: ption as 
cream), ice cream, and ice cream mix.” Obviously th. dumped 


and spoiled milk was not Class II. 


Class ITT milk was “all milk used to produce a milk product other 
than one of those specified in Class IT, and all milk accounted for 
as actual plant shrinkage, but not to exceed 2 percent of the total 
receipts of milk from producers.” Unless it was “actual plant shrink- 
age” the dumped and spoiled milk was not Class III. Assuming, but 
not deciding, that it might be considered as shrinkage, the two per- 
cent limitation would apply, and in the absence of a showing that 
petitioner was allowed less than this limit for shrinkage in May 
1940, it does not appear that any of this milk should be credited 
in Class III as shrinkage. 

The conclusion is inescapable that, with the possible exception 
of a quantity equal to two percent of petitioner’s total receipts, the 
dumped and spoiled milk was Class I milk. Petitioner has not met 
the burden of proof as to the two percent. As petitioner was en- 
titled to no lower classification under the terms of the Order, the 
letter contemplating a lower classification upon submission of an 
affidavit does not invalidate the charge in Class I, especially in the 
absence of a showing that the affidavit was submitted. Accordingly, 
no relief should be granted petitioner in connection with its first and 
fifth issues. 


The standardization question 


The problem on this point is that petitioner is being charged some 
additional amounts because Demarais reduced the butterfat content 
of milk sold to it by petitioner. But, even so, as pointed out in the 
Preliminary Statement, there is no clear picture given as to why 
petitioner should have to pay the amounts charged. Counsel de- 
fending the market administrator’s action claims that petitioner has 
the burden of showing that what the market administrator did was 
invalid and that petitioner has failed to do so. Ordinarily, it is true 
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that thé‘moving party has such a burden. In the complexities of 
milk n»’tketing regulation, however, I believe that this doctrine 
should st be rigorously applied, especially in the practice presently 
followe Sunder these proceedings where no answer is filed to the 
petition © Petitioner found out at the hearing for the first time that 
the aud:t statement did not mean what it said and that petitioner 
was no being charged for skim sold to Demarais but because of 
something Demarais did to the whole milk sold to it by petitioner. 
Of course, preliminary conferences with the market administrator’s 
staff 6 more acute understanding of the technicalities involved might 
have e!lahtened petitioner previously. And again petitioner might 
have dt#med surprise and requested continuance of the hearing for 
furthe: 9study. Nevertheless, the justification advanced for the 
market administrator’s action is, in my opinion, inadequate and the 
record presents a serious question as to whether the charges imposed 
are valid under the decision in Barron Cooperative Creamery, et al. 
v. Wickard, 140 F. (2d) 485 (C.C.A. 7th, 1944). I think the best 
thing to do under the circumstances is to dismiss the pertinent part 
of the petition without prejudice so that petitioner may secure a 


new hearing on the matter if it so desires. 


Records of plant sales 

Section 941.4 of Order No. 41 provided that all milk “not ac- 
counted for” in a lower class was Class I. Section 941.3(a)(1) re- 
quired handlers to report the utilization of their milk to the market 
administrator. Sections 941.2(c) (5) anid 941.3(b) required the mar- 
ket administrator to verify the information in the reports submitted 
and required handlers to make available records necessary to the 
verification. These provisions placed the responsibility upon the 
handler claiming utilization in the lower classes to establish and 
specifically account for such utilization, and authorized the market 
administrator to make any reclassification found necessary by a 
check of the records. /n re Meadowmoor Dairies, Inc., 2 A.D. 75, 79 
(1943) ; Zn re Odilon Charent, 4 A.D. 271 (1944). 

For verification by the market administrator it is not necessary 
that a handler’s records contain absolute proof of the reported utiliza- 
tion o&:milk. Jn re Middletown Milk & Cream Company, Inc., 3 
A.D. 84 (1944). But something more is required than mere unsup- 
ported memoranda which cannot be checked for accuracy or veracity. 
Petitioner’s records of plant sales were admittedly inaccurate in one 
particular (as in Finding 7), and the reported sales of so much 
more butter than milk, together with the reported statements by 
Mrs. Kinecki that other sales of butter were included, etc., raised 
further doubts as to their accuracy. These doubts could not be re- 








922 GRAIN STANDARDS ACT A. D. 1090 


moved by checking or tying the records in with something else. We 
do not think such records furnish a sufficient basis for determining 
or verifying how much milk petitioner disposed of in milk products 
at its plant store before October 1943. Consequently, the market 
administrator’s refusal to classify milk in the lower classes on this 
account was authorized by the order and in accordance with law, 
and petitioner is entitled to no relief on this issue. 


Reclassification of cream purchased 

Finding 10 shows that the market administrator put the unin- 
spected cream purchased in the class in which petitioner used it, 
in the class for which petitioner purchased it, and in the class in 
which petitioner reported earlier and later similar purchases. This 
does not appear improper, and petitioner is not entitled to any relief 


because of it. 
ORDER 

In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed, except that the part of the 
petition dealing with charges because of sales of milk to A. Demarais 
& Sons is dismissed without prejudice. 

Copies hereof shall be served on the parties or their counsel of 
record. 


(A. D. 1090) 


In re TOLEDO GRAIN ELEVATOR and EASTERN GRAIN Growers. GS Doc. No. 59. 
Decided November 16, 1945. 


Violation of Grain Standards Act—Misrepresenting Grade of Grain— 
Publication of Facts 


Describing as Grade 2 interstate shipments of uninspected grain and grain 
certified as Grade 3 violated the Grain Standards Act and the facts are 
ordered published, it being immaterial what the contract of sale called 
for, and what happened to the grain, and whether the purchaser was ac- 
tually deceived. ‘i 


* R. C. Mill, of Chicago, Illinois, for complainant. Messrs. Joseph O. Eppstein 
and Harold Sivers, of Toledo, Ohio, for Toledo Grain Elevator. Mr. Leon 
Miller, of Hagerstown, Maryland, for Eastern Grain Growers. Mr. John 
B. Poindexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87). It was instituted by a number of letters issued 
on April 25, 1945, by the Director of the Office of Marketing Services, 
which has now been succeeded as complainant by the Production 
and Marketing Administration. The letters were sent to the Toledo 
Grain Elevator, Toledo, Ohio, to Eastern Grain Growers, Hagers- 
town, Maryland, here considered the respondents, and to others in- 
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terested in the transactions involved. Respondents were charged 
with misrepresenting the grade of soybeans shipped in interstate 
commerce, and were notified that hearings would be held in Toledo 
and Hagerstown before a representative of complainant. With each 
letter was sent a copy of the Director’s designation of John B. 
Poindexter, Office of the Solicitor, to hold the hearings as examiner. 

The Toledo hearing was held on May 8, 9, and 10, 1945. R. C. 
Mill of the Chicago office, Office of Marketing Services, appeared 
for complainant, and Joseph O. Eppstein and Harold Sivers, Toledo 
attorneys, appeared for Toledo Grain Elevator. At the Hagerstown 
hearing, held on May 11 and 12, 1945, Mr. Mill appeared for 
complainant, Mr. Sivers for Toledo Grain Elevator, and Leon Miller, 
a Hagerstown attorney, for Eastern Grain Growers. At the hear- 
ings, considerable testimony was heard concerning methods of sam- 
plying and testing grain, inspections of the soybeans involved, 
contracts and disputes between the respondents and another, etc. 
Complainant presented 107 documentary exhibits and Toledo Grain 
Elevator 21, many of which contained a number of separate sheets. 
Some of the facts were and still are disputed, but those which we 
consider material to this decision, shown below in the Findings of 
Fact, are either undisputed or overwhelmingly established by the 
record, and it would serve no useful purpose to analyze or describe 
the voluminous evidence here. 

At the close of the hearing, the examiner gave the parties 30 days 
to file briefs. Neither respondent submitted a brief, but complainant 
filed one, contending that the record established fraudulent violation 
of the act by Toledo Grain Elevator. 

As the rules of practice applicable to proceedings under the Grain 
Standards Act (7 CFR, Cum. Supp., 26.77-26.79) do not provide 
for an examiner’s report, which is required in most of the adversary 
proceedings decided in this office, the examiner prepared a Tentative 
Order to which the parties might except, and on September 21, 1945, 
submitted it here for issuance. (See /n re Burns Grain Company, 
3 A.D. 583.) On September 24 it was issued as received. In it the 
examiner recommended conclusions that Toledo Grain Elevator vio- 
lated the act by representing that the soybeans were of a certain 
grade when some were of a different grade and some were unin- 
spected, and that Eastern Grain Growers did not violate the act be- 
cause in reselling by grade it had relied upon the other respondent’s 
representations. He proposed an order that the facts be published. 
Toledo Grain Elevator filed exceptions and a brief on October 30, 
1945. Thereafter the record was submitted to this office, where this 


decision has been prepared. 
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FINDINGS OF FACT 

1. At all times material herein Respondent Toledo Grain Elevator 
was a partnership doing business in Toledo, Ohio. It was com- 
posed of Charles W. Elliott, John W. Luscombe, and Leon Gove, 
partners. It is stated in the brief filed by it on October 30, 1945, 
that the partnership has now been dissolved and its business as- 
signed to an Ohio corporation. ; 

2. At all times material herein Respondent Eastern Grain Grow- 
ers was a West Virginia corporation doing business in Hagerstown, 

Maryland. 
~ 3. On August 3, 1948, Toledo Grain Elevator shipped in car 
NYC 93260 a carload of soybearis from Toledo to Eastern Grain 
Growers at Hagerstown, representing by description on the shipping 
documents that they were of the grade No. 2 Yellow, but they had 
been officially inspected on the preceding day and certified to the 
shipper as No. 3 Yellow. 

4. On September 2 and 17, 1943, Toledo Grain Elevator made 
two similar shipments, in other cars, representing as No. 2 Yellow 
soybeans which had been officially inspected and certified to it as 
No. 3 Yellow. 

5. During November 1948 Toledo Grain Elevator made 30 other 
similar shipments, in other cars, representing as No. 2 Yellow 
soybeans which had been officially inspected and certified to it as 
No. 3 Yellow as to 25 of the carloads, and as No. 2 Yellow, Dockage 
1%, as to the other 5. 

6. During July and August 1943, Toledo Grain Elevator made 
13 similar shipments, in other cars, representing as No. 2 Yellow 
soybeans which had not been officially inspected and graded. 

7. Eastern Grain Growers sold the soybeans mentioned above to 
Soya Corporation of America at Hagerstown, representing them 
as they had been represented to it by Toledo Grain Elevator. 

8. Toledo is a place at which there is an inspector licensed un- 
der the act, but Hagerstown is not. 


CONCLUSIONS 

Except under certain conditions not existing here, 7 U.S.C. 77 
(section 5 of the act) makes it unlawful to represent that any grain 
shipped in interstate commerce is of a grade “other than as shown 
by a certificate therefor issued” pursuant to the act. Describing 
as No. 2 Yellow the uninspected soybeans and the soybeans ofli- 
cially certified as No. 3 Yellow clearly violated this provision. The 
section then authorizes publication of the facts if the grain “has 
been sold, offered for sale, or consigned for sale under any name, 
description, or designation which is false or misleading. ...” This 
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authorizes publication of the facts concerning the false and mis- 
leading representations, and publication should be ordered. 

Toledo Grain Elevator contends that its contracts of sale with 
Eastern Grain Growers, made before the grain was shipped, did 
not call for a specific grade, but only for a certain moisture content, 
and that its use of the term No. 2 Yellow was not calculated to 
deceive and did not deceive the purchaser, because inspection at 
destination was allowed and the purchaser knew that the contracts 
did not call for No. 2 Yellow. It says that there was no misrep- 
resentation relied upon by anyone who did not have the right to in- 
spect the grain. We do not find anything in the statute which 
would excuse a clearly false description simply because it did not 
actually deceive some specific person or class. What the terms of the 
contracts were, and what happened to the grain and why, are im- 
material for present purposes, and we find it unnecessary to decide 
these disputed questions. 

Toledo Grain Elevator claims that it was charged with misrepre- 
senting on the basis that the soybeans were rejected because of their 
moisture content, and it counters with the charge that the rejection 
was not for moisture content but because of the purchaser’s financial 
condition. The charges of misrepresentation are not limited to any 
such basis. This is not a reparation proceeding in which we must 
decide whether one party has a claim for damages against another, 
and we are not here concerned with whether contracts to sell soy- 
beans were performed or breached. We stress this point because 
much of the testimony indicates that some of the parties are under 
the impression that this proceeding simply involves a dispute between 
the two respondents and Soya Corporation of America. Toledo 
Grain Elevator argues in its brief that this is a private business trans- 
action in which the parties have worked out and settled their differ- 
ences, and that the situation calls for no Government interference. 
The dispute and settlement do not affect the falsity of the represen- 
tations made nor excuse the violations of the statute, and we do 
not see that they are material. 

While Eastern Grain Growers falsely describe the grain in its 
sales to Soya Corporation of America, the record indicates that it 
relied upon the descriptions it received from Toledo Grain Elevator, 
not knowing they were incorrect. It did not know that it was mis- 
representing, and if its use of the descriptions constituted violations, 
they were unintentional and merely technical. 


ORDER 
The findings and circumstances stated in this decision shall be 
published. 
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Copies of this decision shall be served upon the two respondents 
by registered mail or in person, and upon the complainant. 


(A. D. 1091) 


Wicuita Live Stock EXCHANGE ASSOCIATION and WicHita UNION StTocK YARDS 
COMPANY v. TEXAS AND SOUTHWESTERN CATTLE RAISERS ASSOCIATION, INC. 
P&S Doc. No. 1559. Decided November 14, 1945. 


Dismissal—Canceellation of Registration—Complaint Moot 


Since respondent has requested cancellation of its registration at the yard 
. and permission to discontinue brand inspection service at that yard, the 
matter complained of no longer exists, the complaint is therefore moot and, 

as such, is dismissed. 


C. C. Campbell, of Wichita, Kansas, for The Wichita Livestock Exchange; 
Mr. Dan Smith, of Wichita, Kansas, for The Wichita Union Stock Yards 
Company; Mr. Joe G. Montague, of Fort Worth, Texas, for respondent. Mr. 
John J. Murray, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer. 


ORDER OF DISMISSAL 
In this proceeding under the Packers and Stockyards Act, 1921, 
complainants objected to the collection of inspection fees by the re- 
spondent market agency at the Wichita Union Stock Yards. Inas- 


much as counsel for the respondent, in a letter filed with the Hearing 
Clerk on November 9, 1945, has requested cancellation of respondent’s 
registration at the yard and permission to discontinue brand inspec- 
tion service at that yard, the things complained of no longer exist. 
The complaint is therefore moot and, as such, is dismissed. 


(A. D. 1092) 


In re WEILLER & WEILLER ComPpANY. P&S Doc. No. 1716. Decided November 
19, 1945. 
Cease and Desist—Substitution of Livestock Sold—Act of Agent— 
Necessity for Disciplinary Action 


Substituting inferior animals before delivery of livestock sold violated the act: 
although respondent did not know of agent’s act in making switch and 
discharged agent upon learning it, in which circumstances disciplinary 
action might be unnecessary, a cease and desist order is issued because 
respondent knew agent had previously violated the act, and. this is the 
third order against respondent within three years. 


Mr. John J. Murray for complainant. Mr. Harold LeVander, of South St. Paul, 
Minnesota, for respondent. Mr. T. Vincent Griffith, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
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filed on August 4, 1945, by the Office of Marketing Services, which 
has now been succeeded as complainant by the Production and Mar- 
keting Administration. It was alleged that Max Alberts, an em- 
ployee of Weiller & Weiller Company, South St. Paul, Minnesota, 
the respondent, had sold a consignment of cattle and then substituted 
two inferior animals before delivering them to the purchaser. On 
August 6 an Associate Solicitor assigned T. Vincent Griffith, Office 
of the Solicitor, as examiner. 

On August 28, 1945, through its attorney, Harold LeVander, 
South St. Paul, respondent filed an answer admitting the facts. It 
stated that upon learning of the switch from the purchaser, it dis- 
charged Alberts, settled satisfactorily with the purchaser, and re- 
ported the matter to the St. Paul Livestock Exchange, which then 
barred Alberts indefinitely from employment by any Exchange mem- 
ber. It asked that. in view of the circumstances, no disciplinary 
action be taken against it. 

Without further investigation or hearing, as is authorized by sec- 
tion 202.9 of the rules of practice (9 CFR, Cum, and 1943 Supps., 
Part 202), the examiner issued his report on October 17, 1945, 
recommending a cease and desist order. When neither party excepted 
to the report within the time allowed, the record was submitted to 
this office, where this decision has been prepared. 


FINDINGS OF FACT 

1. Respondent is a Minnesota corporation, which at all times 
material herein engaged and was registered under the act as a market 
agency and dealer at the St. Paul Union Stockyards, South St. Paul, 
Minnesota. a stockyard posted as subject to the act (9 CFR 204.1). 

2. On June 8, 1945, Max Alberts, an employee of respondent, sold 
39 cattle, which had been consigned to respondent for sale, to Armour 
& Company, and thereafter weighed two of the best of the cattle 
to another buyer, substituting for them two other inferior animals 
on which Armour’s buyer had refused to bid. 


CONCLUSIONS 
The substitution of cattle was contrary to common honesty and 
in violation of sections 307 and 312 of the act. authorizing a cease 
and desist order and suspension of respondent’s registration. While 


respondent is responsible for the acts of its employee, the answer 
indicates that it did not actually know of the employee's action, and 
promptly did all it could to correct the situation. Under these cir- 
cumstances, it might be unnecessary to take any disciplinary action. 
However, because of the matters mentioned below, we think that a 
cease and desist order should be issued. as recommended by the ex- 
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aminer and consented to by the parties by their failure to except to 
the report. 

According to the answer, respondent knew that Alberts “had had 
some difficulty with the Midwest Farmers” when it employed him. 
For a description of that “difficulty” reference is made to our decision 
in Jn re Midwest Farmers, Inc., 2 A.D. 268 (1943), in which we 
stated that the respondent in that proceeding was to be commended 
for discharging Alberts. Nevertheless respondent hired him, thus 
enabling him to continue his type of dealing at the stockyard. In 
doing this, respondent knowingly took a risk. Perhaps the action 
taken by the Exchange will prevent a repetition of this. 

After respondent had admitted violations of the act, a cease and 
desist order was entered against it in August 1943 and again in 
December 1944. Jn re Weiller & Weiller Company, 2 A.D. 337 
(1943), 38 A.D. 1072 (1944). This, then, is the third order against 
this company within three years. We shall not look with favor upon 
any future plea for leniency if it should appear that respondent 
again fails to meet the requirements of the act. 


ORDER 
Respondent shall cease and desist from substituting livestock in 


any of its sales. 
Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 


(A. D. 1093) 
In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCKYARDS. P&S Doc. No. 383. 
Decided November 23, 1945. 
Consent Order—Continuation of Provisions of Prior Order 


Provisions of the order of June 13, 1945, are continued in effect to and includ- 
ing June 30, 1946, unless extended or modified by a subsequent order. 


Mr. John S. Griffin for Production and Marketing Administration. Messrs. 
W. R. Huitt, H. D. Wright, and F. B. Young, all of National Stock Yards, 
Illinois, for respondents. Mr. John B. Poindexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 
On June 13, 1945, the Assistant to the War Food Administrator 
entered an order (4 A.D. 454) suspending until December 31, 1945, 
the provisions of prior orders entered in this docket on February 
28, 1935, November 5, 1936, and December 6, 1937. 
On November 9, 1945, the respondents filed a petition requesting 
that the provisions of said order of June 13, 1945, and prior orders 
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mentioned above be extended and continued in effect to and including 
June 30, 1946. 

The Production and Marketing Administrator has filed a reply 
to the petition recommending that the order of June 13, 1945, be 
extended as requested. 

Accordingly, the provisions of the order of June 13, 1945, are con- 
tinued in effect to and including June 30, 1946, unless hereafter ex- 
tended or modified by a subsequent order. 

A petition for further extension or modification of the provisions 
of this order shall be submitted on or before May 31, 1946. 

Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Production and Marketing Admin- 
istration. 


(A. D. 1094) 


In re THE PEORIA UNION StocK YArDs ComPANy. P&S Doc. No. 5. Decided 
November 28, 1945. 


Rates and Charges—Temporary Rate Increases and Decreases 


Certain temporary increases and decreases in prescribed rates requested by 
respondent, a stockyard operator, and recommended by the Production 
and Markting Administration, granted. 


Mr. John 8S. Griffin for Production and Marketing Administration. Mr. C. B. 
Heinemann, Jr., for respondent. Mr. T. Vincent Grifith, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seg.), in which rates were prescribed by the 
Secretary of Agriculture on June 30, 1924, for the respondent, The 
Peoria Union Stock Yards Company, operator of the Union Stock 
Yards, Peoria, Illinois, a stockyard posted as subject to the act (9 
CFR 204.1). By an order dated November 8, 1926, the United States 
District Court for the Southern District of Illinois modified one of 
the prescribed rates. On July 1, 1927, respondent filed a tariff which 
was accepted as a further modification of the original order. On 
June 2, 1938, some of the yardage charges were increased by an or- 
der of the Secretary. On March 14, 1945, the yardage charges were 
again increased and certain reweigh and feed margin charges were 
approved for the months of April through July, 1945, by an order 
of the Assistant to the War Food Administrator (4 A.D. 165). On 
July 31, 1945, the provisions of the March 14, 1945, order were con- 
tinued until December 31, 1945, by an order of the Acting Secretary 
of Agriculture (4 A.D. 568). 
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On September 20, 1945, respondent, by its attorney, C. B. Heine- 
mann, Jr., Washington, D. C., filed a petition requesting a further 
modification of the Secretary’s orders and the order of the War 
Food Administrator, to permit it to file a supplement to its tariff 
increasing certain rates and charges and decreasing certain rates 
and charges. A notice of the petition was published in the Federal 
Register on October 18, 1945 (10 F.R. 12967), stating that interested 
persons desiring to be heard on the matter should notify the Hear- 
ing Clerk within 15 days. No response to this notice was filed. 
By letter dated November 19, 1945, signed by Robert A. Nixon, Di- 
rector, Transportation and Public Utilities Division, the Office of 
Price Administration advised the Packers and Stockyards Division, 
Production and Marketing Administration, that it did not plan to 
participate in this proceeding. John §S. Griffin, Office of the Solici- 
tor, appears as counsel for the Production and Marketing Adminis- 
tration. ‘T. Vincent Griffith, Office of the Solicitor, was assigned 
as examiner in this proceeding on January 6, 1945. 

The following table indicates the present charges and those pro- 
posed in respondent’s petition : 

YARDAGE 
Basic Present Proposed 
Species Order Rates Charges 
Hogs (per head) ‘ $ .12 $ .15 
Cattle (per head) ‘ .30 .35 
Calves (per he : 19 .20 
Sheep (per d .09 10 


REWEIGH CHARGES 
Present Charges Proposed Charges 
Species on all reweighs Dealers All Others 
Hogs (per head) 068 $ .02 $ .08 
Cattle (per head) olf .05 18 
Calves (per head) 7 .03 10 
Sheep (per head) 08 02 05 


FEED MARGINS 
Allowed in Present Proposed 
Feed Original Order Charges Charges 


Bay fper owt.) .2s2<5s.2582 $ .58 $ .40 $ .60 
ere: (eer bi: ) ose sckn .39 30 40 
gC eS a 23 .20 .25 


In addition to the above changes in rates and charges, the respondent 


proposes to assess a charge of one-half the yardage charge on all 
shipments of livestock received at its stockyard consigned to a local 


packer. 
On November 21, 1945, the Production and Marketing Adminis- 
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tration, by its attorney, John S. Griffin, filed a reply to the petition 
of the respondent, stating that said petition sets forth detailed finan- 
cial data pertaining to respondent’s earnings and expenses; that the 
Packers and Stockyards Division has been receiving detailed reports 
from the respondent during the past eight months; that after careful 
consideration of the petition arid of the reports and financial data 
which have been submitted by the respondent during the past eight 
months, the Packers and Stockyards Division recommends that the pe- 
tition be granted and the increases requested therein be made effective 
for a period of one year after which the basic rates will again be- 
come effective unless otherwise modified by order of the Secretary, 
and that notice be waived and the new tariffs be permitted to become 
effective on December 1, 1945. 

Pursuant to the recommendation of the Production and Market- 
ing Administration, respondent is ordered to publish and file, on 
or before December 1, 1945, in accordance with the act and the regula- 
tions thereunder, such amendments to its tariff now on file as will 
make the tariff contain the charges set out in the columns headed 
“Proposed Charges” in the above table and to also contain the charge 
of one-half the yardage charge on all shipments of livestock received 
at its stockyards consigned to a local packer. Such amendments 
shall be effective for a period of one year from December 1, 1945, 
after which time they shall be of no further effect, and they shall 
specifically so provide. After November, 1946, the legally prescribed 
rates existing prior to the order of the Assistant to the War Food 
Administrator dated March 14, 1945 (4 A.D. 165) shall again be 
in effect as if this order had not been issued. 


Copies hereof shall be served on respondent, the Production and 
Marketing Administration, and the Office of Price Administration, 


or their counsel of record. 


CONSENT DISMISSALS 


A. D. 1095. Texas and SOUTHWESTERN CATTLE RAISERS ASSOCIATION v. CAMP- 
RELL COMMISSION ComMPANY. P&S Doc. No. 1619. Decided November 14, 1945. 
Mr. Joe G. Montague, of Fort Worth, Texas, for complainant. Messrs. C. C. 
Campbell and Paul R. Kitch, of Wichita, Kansas, for respondent. Mr. John 
J. Murray, Examiner.’ Decision by Thomas J. Flavin, Judicial Officer. 


A. D. 1096. TrxAs and SoUTHWESTERN CATTLE RAISERS ASSOCIATION V, FLINT 
Hits Live Stock CoMMISSION ComPpANy. P&S Doc. No, 1620. Decided Novem- 
ber 14, 1945. Mr. Joe G. Montague, of Fort Worth, Texas, for complainant. 
Messrs. C. C. Campbell and Paul R. Kitch, of Wichita, Kansas, for respondent. 
Mr. John J. Murray, Examiner. Decision by Thomas J. Flavin, Judicial Of- 
ficer. 
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A. D. 1097. Texas and SOUTHWESTERN CATTLE RAISERS ASSOCIATION Vv. HEALY 
AND ComPpANy. P&S Doc. No. 1621. Decided November 14, 1945. Mr. Joe G. 
Montague, of Fort Worth, Texas, for complainant. Messrs. 0. C. Campbell and 
Paul R. Kitch, of Wichita, Kansas, for respondent. Mr. John J. Murray, 
Examiner. Decision by Thomas J. Flavin, Judicial Officer. 


A. D. 1098. Texas and SOUTHWESTERN CATTLE RAISERS ASSOCIATION Vv. INTER- 
STATE LIVESTOCK COMMISSION CoMPANY. P&S Doc. No. 1617. Decided Novem- 
ber 14, 1945. Mr. Joe G. Montague, of Fort Worth, Texas, for complainant. 
Messrs. C. C. Campbell and Paul R. Kitch, of Wichita, Kansas, for respondent. 
Mr. John J. Murray, Examiner. Decision by Thomas J. Flavin, Judicial Officer. 


A. D. 1099. TExAs and SOUTHWESTERN CATTLE RAISERS ASSOCIATION v. THE 
STANDARD LIVESTOCK CoMMISSION CoMPANY. P&S Doc. No. 1618. Decided Novem- 
ber 14, 1945. Mr. Joe G. Montague, of Fort Worth, Texas, for complainant. 
Messrs. C. C. Campbell and Paul R. Kitch, of Wichita, Kansas, for respondent. 
Mr. John J. Murray, Examiner.: Decision by Thomas J. Flavin, Judicial Officer. 


(A. D. 2000) 
PACA Doc. No. 4323.* Decided November 1, 1945. 


Dismissal of Petition for Reconsideration 


Petition of one of the thrée respondents for reconsideration of order dismissed 
because (1) no convincing reason was shown by petitioner for disturbing 
prior decision on question of claimed warranty and breach thereof; (2) the 
disputed question of agency was sufficiently established; and (3) the 
finding of fact challenged by petitioner was supported by evidence. 


. Archie R. Harris, of Pahokee, Florida, for complainant. Respondent, 
pro se. Mr. Robert A. Ainsworth, of New Orleans, Louisiana, for one re- 
spondent. Mr. Raymond E. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), complainant was awarded 
reparation against the respondent * * *, doing business as the * * *, 
by order dated August 13, 1945 (4 A.D. 683), for the total unpaid 
balance of the purchase price of beans that were sold and delivered 
to that respondent. As to the respondent * * * the complaint and 
his cross-complaint were dismissed. The complaint was also dis- 
missed as to * * *, an individual. 

* * * has filed a petition for reconsideration of the decision. 
Petitioner contends that the preponderance of the evidence is in its 
favor and that it was error to hold respondent had the burden of 
proof to establish that the bushel hampers of beans were to weigh 
33% pounds net. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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It is alleged in the complaint that complainant, acting through 
* * * contracted to ship from * * * to petitioner at * * *, 15,000 
hampers of beans at $1.25 per bushel hamper, 85¢ per hamper to 
be paid to * * * for complainant, and 40¢ per hamper to be paid 
direct to the truckers on delivery of the beans at * * *. 

Petitioner answering the complaint denied a contract with com- 
plainant and alleged that it agreed to pay * * * $1.25 per hamper 
for the beans delivered at * * *, 

At the hearing petitioner offered proof to the effect that the net 
weight of the beans per hamper was to be 33% pounds and that 
the hampers did not contain beans of that net weight. No objection 
was made to the proof because such defense was not pleaded and 
for the purposes of the decision such defense was considered as if it 
had been pleaded. It was stated that petitioner assumed the burden 
of proof as to such defense, which it failed to sustain. The defense 
is based on a claimed warranty and the breach thereof. Such a 
claim, if pleaded as a counterclaim and proved, might have sup- 
ported an award of damages. It constituted an affirmative defense 
concerning which petitioner had the burden of proof. We think, 
therefore, that the issue having been resolved in complainant’s favor, 
no convincing reason is shown for disturbing the conclusion reached. 

Petitioner also contends that it was error to hold that * * * 
was respondent’s agent. It was pointed out in the decision that the 
agency of * * * was established by his evidence and a telegram sent 
by * * * indicating that he was to receive 5¢ per hamper from re- 
spondent as compensation for his services as respondent’s buying 
agent. It is believed that the agency was sufficiently established. 

Petitioner assigns as error the finding that “no objections” were 
made to complainant or * * * until December 2, 1941, when in a 
telephone conversation * * * told * * * that he wanted 33% pounds 
net per each bushel hamper, which was more than contained in the 
hampers delivered. Petitioner’s wire to * * * dated December 2 
stated that the hampers “must be 33% pounds.” * * * testified 
that in a telephone conversation on December 2 respondent com- 
plained of the weight of the beans. As of that date * * * had either 
purchased, or purchased and shipped a total of 2,620 hampers. The 
finding that no objection was made until December 2’appears to be 
supported by evidence. 

The petition for reconsideration is dismissed. 

This order and the order of August 13, 1945, shall become effective 
30 days from the date hereof. 


The parties shall be served with a copy of this order by registered 


mail or in person. 
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(A. D. 2001) 


PACA Doc. No. 4413.* Decided November 2, 1945. 


Dismissal of Complaint to Recover Damages for Breach of Contract for 
Want of Jurisdiction—Section 2 of the Act Construed 


Where respondent agreed with complainants to ship at least 10 carloads of 
grapes from California to Dallas, Texas, for storage, and respondent, in 
accordance with the contract, arranged for storage space and for funds 
to pay freight charges and was otherwise ready, willing, and able to per- 
form the services agreed to be performed, but respondent diverted the 
carloads destined for Dallas for sale on other markets and failed and 
refused to ship any grapes to Dallas for storage, it is held that respondent's 
breach of contract did not constitute a violation of section 2 of the act. 
The complaint is dismissed for want of jurisdiction. 


Complainant, pro se. Other complainant, pro se. Mr. Alexander Golbus, of 
Chicago, Illinois, for respondent. Mr. John T. McGrath, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 
On June 2, 1944, * * *, doing business as * * *, and * * *, doing 
business as * * *, in * * *, filed a complaint under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
against * * *, doing business as * * *, in * * *, seeking reparation 
for services rendered in connection with the storage of respondent’s 


grapes at * * *. Complainants allege that in accordance with an 
agreement made with respondent on October 15, 1943, they arranged 
for storage facilities for thirty cars of respondent’s Emperor grapes 
for which services complainants were to receive from respondent 5 
cents per lug. Complainants allege further that respondent failed 
to ship the grapes to * * * and refused to pay complainants for their 


services. 

In answer to the complaint. respondent admits the negotiations 
with complainant for securing storage space but alleges that there 
was no full, complete and binding contract entered into, and that 
if there was a contract as alleged by complainant, it was entered 
into for only ten carloads. 

The respondent’s answer filed on October 16, 1944, was preceded by 
a written motion to strike and dismiss the complaint on the ground 
that the matters in issue are not within the jurisdiction of the 
Secretary under the Perishable Agricultural Commodities Act, 1930. 

The record includes a report of investigation, a copy of which 
was served in accordance with rules of practice (10 F.R. 2209 et seq.) 
on complainants September 26, 1944, and respondent on September 
25, 1944. 

A hearing was held in * * *, on May 22, 1945. Respondent ap- 
peared and testified and was represented by counsel. Complainants 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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did not appear at the hearing nor were they represented by counsel 
and in accordance with their earlier request, their depositions were 
introduced in evidence. 

The record shows that from October 11 to October 15, 1943, the 
parties carried on negotiations by teletype and by telephone re- 
garding storage and sales of carload lots of respondent’s Emperor 
grapes. On October 17, 1943, the respondent shipped four cars of 
rapes from * * *, destined for storage arranged by complainant 

* * * On October 18 and 20, 1943, respondent notified com- 
plainants that three carloads of grapes were then rolling to * * *. 
October 21, 1943, respondent wired complainants that because of 
demand in the East for Emperor grapes the cars were sent there 
instead of to * * *. None of respondent’s grapes arrived in * * * for 
storage. Complainants’ claim is for 5 cents per lug or $55.25 per 
car, for 30 cars, based on the standard and customary load of 1,105 
lugs to the car. 


FINDINGS OF FACT 


1. Complainant * * * is a trade name under which * * 
* * 


* an in- 


dividual, is engaged in business at * 


2. Complainant * * * is also an individually owned business con- 


ducted under the trade name by * * *, at * * *. 

3. During October, 1943, respondent, * * *, was an individually 
owned and operated business conducted by * * *, at * * *, and 
was so licensed under the Perishable Agricultural Commodities 
Act, 1930, at the time the transaction hereinafter described took 
place. Thereafter, under date of March 11, 1944, a license was 
issued to * * * and * * *, co-partners, under the partnership name 
— 2 **, 

4. On or about October 15, 1943, complainants and respondent 
entered into an agreement whereby complainants undertook to ar- 
range for storage space at * * *, for the storage of at least 10 car- 
loads of grapes which respondent was to ship promptly from * * *, 
to the * * *. Complainants also undertook and agreed to provide 
funds with which to pay the freight charges on the 10 carloads on ar- 
rival at * * *. It was further agreed that complainants were to 
receive five cents per lug for all of the grapes shipped by respondent 
to * * * for storage in accordance with such agreement. 

5. On or about October 17, 1943, respondent shipped’ four car- 
loads of Emperor grapes from * * *, for storage at * * * in con- 
formity with such agreement. Complainants arranged with the 
* * * National Bank for a credit for the purpose of paying the 
freight charges on the contemplated shipments and were otherwise 
ready, willing, and able to perform the services agreed to be rendered 
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in accordance with such agreement, but on October 21, 1943, re- 
spondent wired the * * * to the effect that, due to the demand for 
Emperor grapes in the East, it had diverted the four carloads to 
eastern markets instead of for storage at * * *, and respondent 
failed and refused to ship other carloads of grapes to * * * for storage 
in accordance with such contract. 

6. If respondent had delivered carloads of grapes to * * * for 
storage under the contract, complainants would have received for 
their services the sum of $52.50 per carload. 

7. Formal complaint was filed on June 2, 1944, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 

Respondent’s motion to dismiss the complaint calls for a con- 
struction of the statute upon which the complaint is based. It clearly 
appears from the depositions of * * * and * * * that their services 
under the contract were to arrange for storage space for the grapes 
at * * *, arrange for funds for payment of the freight and for 
gassing the grapes after being placed in storage to retard deteriora- 
tion, and for general incidental services. In a letter filed by com- 
plainants as their suggested findings and conclusions, dated June 4, 
1945, commenting on the record, they said in part: “Respondent 
agreed to ship 30 carloads of Emperor grapes here and we were to se- 
cure 5 cents per package per car for our services in securing the space, 
arranging for payment for freight charges, and arranging for ‘gass- 
ing’ of said grapes. It is immaterial whether or not respondent agreed 
to allow * * * or * * * to sell these grapes after arriving here, as 
the remuneration was to cover services other than sale of the grapes.” 

Complainants cannot recover in a proceeding under the Perish- 
able Agricultural Commodities Act unless respondent’s failure to 
ship grapes to Dallas for storage and make payment for the services 
they were to render constituted a violation of section 2 of the act. 
The section provides, in part, that it shall be unlawful in connec- 
tion with any transaction in interstate commerce, for any commission 
merchant, dealer or broker “to fail or refuse truly and correctly to 
account and make full payment promptly with respect to any trans- 
action in any such commodity to the person with whom such trans- 
action is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any under- 
taking in connection with any such transaction.” It is obvious that 
the word “transaction” refers to a commodity that is “bought or 
sold, or contracted to be bought, sold, or consigned . . . or the pur- 
chase or sale” thereof “is negotiated” by a broker. It seems clear 
that the stipulated compensation of 5 cents per lug was not for grapes 
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bought or sold or contracted to be bought or sold or consigned. or 
the purchase and sale thereof negotiated by a broker. It is con- 
cluded, therefore, that respondent’s failure to pay complainants for 
the kind of services that were to be rendered was not in violation 
of the statute. 

While the conversation between the parties that was conducted 
by teletype refers to the possible future sale of the grapes from stor- 
age by * * *, there is no proof that a contract for such services had 
heen made. It follows that the complaint must be dismissed for 
want of jurisdiction. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the. parties by registered mail 
or in person. This order shall become effective 20 days after its date. 


(A. D. 2002) 
PACA Doc. No. 4475.* Decided November 7, 1945. 


Dismissal of Petition for Reconsideration—Failure to File Petition 
Within Time Provided in Rules of Practice 


Petition for reconsideration dismissed for failure to file within 10 days after 
service of the original order as provided by the rules of practice. 


Mr. Harold 8. Lansing, of Blanksten & Lansing, of Chicago, Illinois, for com- 
plainant. Mr. R. A. Koontz, of Silver Spring, Maryland, for respondent. 
Mr. F. W. Woodley, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 

In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a ef seg.), complainant by 
order dated October 11, 1945, was awarded reparation against the 
respondent * * *, for damages resulting from what was found to 
be a rejection without reasonable cause. A copy of this order was 
served upon respondent on October 13, 1945. 

A petition for reconsideration was filed by respondent on October 
29,1945. The rules of practice, section 47.24, provide that a petition 
for reconsideration shall be filed with the Fruit and Vegetable 
Branch within 10 days after the date of service of the order. Since 
the petition was filed on October 29, 1945, or more than 10 days after 
the date of service of the order, it did not comply with the rules of 
practice and must be dismissed. 

Respondent’s petition for reconsideration is dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—-Ed. 
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Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 2003) 
PACA Doc, No, 4513.* Decided November 7, 1945. 


Dismissal—Stipulation Between Parties 


Complaint dismissed with prejudice in accordance with terms of stipulation 
between the parties involved in this proceeding. 


Complainant, pro se. Mr. Samuel Saliterman, of Minneapolis, Minnesota, for 
respondent. Miss Barbara Coxe, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 

Complainant filed a complaint against respondent under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.). Respondent answered the complaint. Thereafter, on Octo- 
ber 8, 1945, the parties stipulated that the proceeding be dismissed 
with prejudice. 

In accordance with such stipulation the complaint is hereby dis- 
missed with prejudice. 

Service hereof shall be made on the parties. 


(A. D. 2004) 
PACA Doc. No. 4499.* Decided November 15, 1945. 


Dismissal—Settlement Between Parties 


Since the parties in this proceeding have satisfactorily settled the claim in- 
volving reparation, the complaint is dismissed. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Messrs. Bern- 
stein, Weiss € Tomson, of New York, New York, for respondent. Mr. 
Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DISMISSAL OF PROCEEDINGS 


Complainant filed a complaint against respondent under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.). Respondent answered and the proceeding was assigned for 
an oral hearing. Both parties were represented by their attorneys 
at the hearing. They stated on the record that an amicable settle- 
ment of the matters in difference between the parties had been agreed 
to. In view of the settlement by the parties, the proceeding is dis- 


missed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 2005) 
PACA Doc. No. 4517.* Decided November 15, 1945. 


Dismissal—Settlement Between Parties 
Since the parties in this proceeding have satisfactorily settled the claim in- 
volving reparation, the complaint is dismissed. 


Complainant, pro se. Mr. Robert L. Mellman, of Columbus, Ohio, for respond- 
ent. Miss Barbara Coxe, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 

Complainant filed a complaint against respondent under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seg.). Respondent answered the complaint. Thereafter, by letter 
dated October 15, 1945, the complainant acknowledged settlement of 
its claim. 

Therefore the complaint is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 2006) 
PACA Doc. No. 4381.* Decided November 21, 1945. 


Dismissal of Petition for Reconsideration—Failure to File Within 
Time Provided in Rules of Practice 


Petition for reconsideration dismissed for failure to file within 10 days after 
service of the original order as provided by the rules of practice. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
R. A. Koontz, of Silver Spring, Maryland, for respondent. Mr. Raymond 
L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DISMISSAL OF PETITION FOR RECONSIDERATION 

In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.) reparation was awarded 
complainant by order dated October 19, 1945 (4 A.D. 873). The 
order was served on respondent by registered mail on October 20, 
1945. A copy of the order was also forwarded to respondent’s 
counsel by regular mail. By letter dated November 5 and received 
by the Department on November 6, 1945, respondent enclosed a 
formal petition for reconsideration and/or rehearing. The rules of 
practice (10 F.R. 2209 et seg.) provide that a petition for rehearing 
or reconsideration shall be made out and filed with the Fruit and 
Vegetable Branch within 10 days after the date of service of the 
order. Since the petition for reconsideration was not filed within 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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the time specified in the rules of practice it is dismissed without 
prior service thereof on the opposing party. 
(A. D. 2007) 
SimPLor Propuce COMPANY v. TEXAS BROKERAGE COMPANY. PACA Doc. No. 4518. 
Decided November 238, 1945. 
Failure to Pay Purchase Price—Default 


Where complainant seeks an award or reparation for respondent’s failure 
truly and correctly to account for potatoes shipped to respondent, and no 
answer to the complaint is filed by respondent, the allegations of the 
complaint must be accepted as true. Further, respondent’s failure to pay 
the agreed purchase price of the potatoes was a violation of the act, am. 
complainant should be awarded reparation. 


Simplot Produce Company, of Burley, Idaho, complainant, pro se. Texas Brok- 
erage Company, respondent, pro se. Miss Lenore H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
On July 20, 1945, the complainant, Simplot Produce Company, 
filed a formal complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), against the re- 
spondent, Texas Brokerage Company, alleging failure truly and cor- 


rectly to account for two cars of potatoes shipped in October 1944. 

A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on September 4, 1945. A 
copy of the report of investigation was served on complainant Sep- 
tember 5, 1945. No answer to the complaint was filed by the re- 
spondent. Oral hearing is, therefore, waived and the facts alleged 
in the complaint are deemed to be admitted, in accordance with the 
applicable rules of practice (10 F.R. 2209 et seq.). 

The record shows that respondent purchased from the complainant 
three cars of potatoes, shipped during the month of October 1944; 
that the cars were shipped on different dates from different shipping 
points in the State of Idaho to respondent at Dallas, Texas; that 
respondent accepted and paid for one of the cars of potatoes, but that 
it deducted therefrom brokerage which had previously been paid by 
the complainant, and that respondent has failed, neglected, and re- 
fused to pay the purchase price of the other two cars, or to repay 
the brokerage which was deducted from respondent’s remittance on 
the first car, 

FINDINGS OF FACT 

1. Complainant is a partnership composed of B. T. Curtis and 
R. L. Simplot, doing business as Simplot Produce Company, whose 
post office address is Burley, Idaho. 

2. Respondent is a partnership composed of P. J. Milum, R. B. 
Milum, and L. C. Noel, doing business under the name of the Texas 
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Brokerage Company, whose address is 2014 Cadiz Street, Dallas, 
Texas. The respondent was licensed under the act at the time of the 
transactions here involved. 

3. On or about September 30, 1944, the complainant sold to re- 
spondent a mixed car of potatoes consisting of 175 sacks of U. 8S. 
No. 2, size A Russets at $2.63 cwt., and 275 sacks of U. S. No. 1, 
size A Russets at $3.22 cwt., delivered; the 275 sacks of U. S. No. 1, 
however, were invoiced to respondent at $3.20 cwt., or a total price 
for the whole car of $976.14. These potatoes were officially inspected 
at Jerome, Idaho, on October 2, 1944, and certified as meeting re- 
quirements of the respective grades. They were shipped on the date 
of inspection in car numbered PFE 38322. 

4. On or about October 13, 1944, complainant sold respondent a 
car of potatoes, inspected and shipped on October 16 from Declo, 
Idaho, to Dallas, Texas, and consisting of 300 sacks U. S. No. 1, 
size A Russets at $3.10 cwt., and 150 sacks U. S. No. 2, size A Russets 
at $2.35 cwt., delivered, a total price for the car of $962.68. The 
potatoes were shipped in car numbered NP 93318. 

5. On or about October 23, 1944, complainant sold to respondent 
a car of potatoes, inspected at Buhl, Idaho, October 23, and shipped 
the same date from that point to Dallas, Texas, in car numbered 
PFE 14873. The shipment consisted of 450 sacks of U. S. No. 1, size 
A Russets at $3.10 ewt., delivered, or a total price of $1,075.18. 

6. The potatoes comprising the three shipments were of the kind, 
quality, and grade called for by the contracts, and upon arrival at 
destination all three cars were accepted by the respondent in com- 
pliance with the contracts of sale. The respondent paid the pur- 
chase price for the potatoes shipped in car PFE 38322, but deducted 
from his remittance brokerage of $22.50 which had previously been 
paid by the complainant by check. Respondent failed to pay the 
purchase price of the potatoes shipped in cars numbered NP 93318 ~ 
and PFE 14873, amounting to a total of $2,037.86. Respondent also 
failed to repay the $22.50 deducted from its remittance on car PFE 
38322. 

7. The informal complaint was filed on January 27, 1945, and 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 


No answer having been filed by the respondent, the allegations of 
the complaint must be accepted as true. The report of investigation 
shows that respondent made no denial of the facts alleged therein 
during the course of the investigation. As a matter of fact, the 
record indicates that respondent acknowledged the indebtedness by 
two wires to complainant, on December 20, 1944, “RETEL REMIT- 
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TING 93318—14873 PLUS $22.50 ON 38322,” and on January 11, 
1945, “RETEL CHECKS IN MAIL BOTH CARS SORRY 
OTHER CHECKS WERE MISLAID IN OFFICE AT TIME 
OTHER WIRE.” It is therefore concluded that respondent is in- 
debted to the complainant for two cars of potatoes in the sum of $2,- 
037.86, plus $22.50 deducted from its remittance on car PFE 38322, 
or a total amount of $2,060.36. 

Respondent’s failure to pay the purchase price of the potatoes 
in accordance with the terms of the contract was in violation of 
section 2 of the act, for which complainant should be awarded repara- 
tion, with interest, and the facts should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant $2,060.36, with interest thereon at 5 percent per an- 
num from November 1, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by reigstered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 


(A. D. 2008) 
PACA Doc. No. 4483.* Decided November 28, 1945. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that the 
claim against respondent had been settled in full. 


Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Messrs. 
Rice, Miller & Hyatt, of Kansas City, Kansas, for respondent. Mr. Harold 
Taft King, of Denver, Colorado, for ‘other respondent. Mr. Benjamin H. 
Davis, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 
In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), complainant alleged a 
cause of action against respondents and sought reparation. Prior to 
a hearing in the matter, the complainant filed notification that the 
claim had been fully settled ; consequently, the complaint is dismissed. 
Service hereof shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 2009) 
PACA Doc. No, 4498.* Decided November 28, 1945. 


Dismissal—Failure to Perform Contract in Accordance With Its Terms— 
Justifiable Rejection of Shipment 


Where complainant sold to respondent a carload of apricots, 13/154 standard 
lugs, at an agreed price per lug f.o.b. shipping point, and complainant 
shipped a car of 13-pound lugs and invoiced the apricots-to respondent at 
a lesser price per lug, complainant failed to perform the contract in ac- 
cordance with its terms, and respondent was justified in rejecting the 
shipment. 


Terms of Contract—Interpretation—Intention of Parties 


The reasonable interpretation of a stipulation in a contract that the lugs 
comprising a carload of apricots would be “13/15# standard lugs” is that 
the lugs would contain a net weight ranging between 13 and 15 pounds; 
and it was not within the contemplation of the parties that all of the 
lugs covered by the shipment might contain 13 pounds or that they might 
all contain a net weight of 15 pounds. 


Quantity of Goods Essence of Contract—Seller Must Tender 
Amount Stated in Agreement 


A provision in a sales contract as to the quantity of goods to be delivered 
is of the essence of the contract, and the seller is bound to tender the 
amount of goods contracted for in order to hold the buyer for performance. 


Complainant, pro se. Respondent, pro se. Miss Lenore H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.) was instituted on March 
24, 1945, by formal complaint filed by * * * of * * *, against * * * 
of * * *, alleging rejection without reasonable cause of a car of 
apricots. Although the amount claimed is in excess of $500, the 
parties have agreed to abide by the shortened procedure. A copy 


of the report of investigation was served on complainant on June 
12, 1945. Copies of the report and the formal complaint were served 


on respondent June 9, 1945. 

The complainant alleges in substance that on or about the 20th 
day of July 1944, by contract in writing negotiated by a * * * 
broker, acting as agent for both complainant and respondent, com- 
plainant sold to respondent one carload of apricots, 13/15# standard 
lugs, at an agreed price f.o.b. shipping point; that the agreed price 
per lug was based upon the furnishing of lugs of an average net 
weight of 14 pounds each, which was the weight used by the Office 
of Price Administration in determining maximum prices applicable ; 
that inasmuch as the lugs covered by the shipment had an average 
net weight of 13# per lug, complainant invoiced on a basis of $1.44 
per lug f.o.b. shipping point; that on July 31, 1944, complainant 


*As explained in Prefatory Note. the identities of the parties are not disclosed.—Ed. 
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shipped from loading points in the State of Washington the kind, 
quality, and grade of apricots called for in the contract of sale; 
that upon arrival of the apricots at * * * the respondent failed, 
neglected and refused to accept them; that complainant resold the 
fruit for respondent’s account to a dealer at * * *, which sale resulted 
in a deficit of $833.60. The complainant alleges that it was damaged 
in that amount, no part of which has been paid by the respondent. 


The respondent filed an answer to the complaint admitting the 
terms of the contract, but denying that the agreed price per lug was 
_based upon an average net weight of 14 pounds. Respondent alleges 
that it was his understanding that approximately one-half the car- 
load would consist of 15-pound lugs. Respondent denies that com- 
plainant shipped a car of the kind, quality and grade of apricots 
called for in the memorandum of sale and denies that complainant 
tendered to respondent a car of apricots answering the description 
outlined in the memorandum of sale, “in that the apricots tendered 
in said car consisted entirely of 13-pound lugs.” Respondent denies 
further that his “action in this transaction” caused complainant to 
suffer any loss whatsoever and denies that respondent has violated 
section 2 of the act. As a further defense, respondent contends that 
the contract is unenforceable under the statute of frauds and prays 
that the complaint be dismissed. 


FINDINGS OF FACT 


1. The complainant is a partnership composed of * * *, doing 
business as * * *, whose address is * * *. 

2. The respondent is an individual, * * *, doing business under 
the trade name of * * *, whose post office address is * * *. At the 
time of the transaction here involved respondent was licensed under 
the act. 

3. On or about July 20, 1944, complainant contracted to sell and 
respondent contracted to buy one carload of * * * No. 1 apricots, 
13/15 ‘pound standard lugs, at an agreed price of $1.55 per lug 
f.o.b. shipping point. 

4. The contract of sale was negotiated by * * *, a broker at * * *, 
who acted as agent for both complainant and respondent. 

5. The apricots were shipped on July 31, 1944, in car PFE 21934 
from the State of * * * to respondent at * * *, the lugs comprising 
the shipment contained a net weight of 13 pounds each and com- 
plainant invoiced the apricots to respondent at $1.44 per lug, instead 
of the contract price of $1.55, with a total invoice value of $2,419.20. 

6. Respondent refused to accept the shipment upon arrival in 
* * * and complainant resold the apricots to the * * * at * * *, for 
the net amount of $1,585.60, being $833.60 less than the amount for 
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which they were invoiced to respondent and $1,018.40 less than the 


price specified in the contract. 
7. The formal complaint was filed on March 24, 1945, and within 
nine months from the time the cause of action accrued. 


CONCLUSIONS 

There is no dispute between the parties as to the terms of the con- 
tract as set forth in the broker’s standard memorandum of sale. 
Complainant alleges that, “The agreed price of $1.55 per lug was 
based upon furnishing lugs of an average net weight of 14# each 

.” Respondent states that, “In contradiction of this statement 
we aver we were under the impression that approximately one-half 
of the car would consist of 15 lb. lugs.” Respondent apparently has 
the mistaken idea that its “impression” that approximately half 
of the lugs would contain a net weight of 15 pounds is contrary to 
complainant’s allegation that the agreed price per lug was based upon 
an average net weight of 14 pounds. Asa matter of fact, complainant 
and respondent are, in effect, alleging the same thing, since it would 
have resulted in an average net weight of 14 pounds had one-half 
of the car consisted of 15-pound lugs in accordance with respondent’s 
understanding, and one-half 13-pound lugs. Complainant’s allega- 
tion concerning the price is an admission that the parties contracted 
on the basis of an average weight of more than 13 pounds. There 
is, therefore, no disagreement between the parties with respect to 
their interpretation of the terms of the contract. Since the con- 
tract called for 13 to 15-pound lugs, respondent would hardly have 
agreed to a shipment of only 13-pound lugs, as this would have 
resulted in a higher price per pound than that contemplated by the 
parties. Complainant obviously realized this when it arbitrarily 
reduced the price in invoicing the shipment to respondent. Under 
the Uniform Sales Act, it has been held that a provision in a sales 
contract as to the quantity of goods to be delivered is of the essence 
of the contract, and the seller is bound to tender the amount of goods 
contracted for in order to hold the buyer for performance. Beals v. 
Hirsch, 214 App. Div. 86, 211 N.Y.S. 293. The provision in the 
contract for 13 to 15-pound lugs may be construed as being indefinite 
with respect to quantity. However, we think it is clear that com- 
plainant tendered to the respondent a quantity of apricots less than 
that contemplated by the terms of the contract. Section 44 of the 
Uniform Sales Act provides that where the seller delivers to the 
buyer a quantity of goods less than he contracted to sell, the buyer 
may reject them. We are impelled to the conclusion that the re- 
spondent in the instant case was within his rights in rejecting the 
apricots. Respondent was under no obligation to accept the ship- 
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ment merely because the complainant arbitrarily reduced the price 
per lug. This gesture on the part of complainant was doubtless 
intended to compensate respondent for complainant’s failure to per- 
form the contract in accordance with its terms, but respondent was 
fully justified in choosing to stand on the original agreement. The 
rejection, therefore, was not without reasonable cause and the com- 
plaint should be dismissed. 

In view of the foregoing conclusion, it is not necessary to discuss 
at any length respondent’s allegation that “nothing in the trans- 
action satisfied the requirements of the statute of frauds of either 
State” (* * * and * **). It should be pointed out, however, that the 
broker’s signed memoraridum of sale is sufficient to satisfy the statute 
of frauds in both * * * and * * *. (Ch. 3, R.S.A. Wash. 5836-4(1); 
Ch. 18, Mo. R.S.A. 3355). 


ORDER 
The complaint is dismissed. 
Copies of this decision shall be served on the parties by registered 
mail or in person. This order shall become effective 20 days after 
its date. 


(A. D. 2010) 


MEXICAN PRODUCE COMPANY v. LEWIS D. GOLDSTEIN FRUIT AND PRODUCE CORPORA- 
TION. PACA Doc. No. 4432. Decided November 30, 1945. 


Unlawful Rejection of Shipment—Buying Agent Within Scope of His 
Authority—Purchase on “Nogales Inspection and Acceptance 
Final” Basis Precluded Rejection 


Where complainant sold respondent two carloads of tomatoes at a price per 
lug f.o.b. shipping point and both carloads were accepted by respondent’s 
agent on the basis of “Nogales inspection and acceptance final” and re 
spondent rejected both carloads at destination, it is held: (1) respondent's 
buying agent acted within the scope of his authority in buying the two 
carloads on the basis stated which precludes rejection of the commodity; 
(2) such a basis of purchase made respondent’s counterclaim for damages 
for breach of contract untenable; and (3) complainant is entitled to repara- 
tion in amount of the purchase price. 


. Winfield W. Crawford, of Philadelphia, Pennsylvania, for complainant. 
Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. Mr. Rogers 
N. Robinson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


On October 16, 1944, Walter Holm, doing business as the Mexican 
Produce Company of Nogales, Arizona, filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.), against respondent, Lewis D. Goldstein Fruit 
arid Produce Corporation of Philadelphia, Pennsylvania, for dam- 
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ages sustained because of respondent’s rejection of two carloads of 
tomatoes allegedly sold to respondent under the terms f.o.b. Mexican 
shipping point “Nogales acceptance final.” 

Respondent denies that the tomatoes were purchased on that basis 
and alleges the terms were merely f.o.b. Nogales, and that the to- 
matoes were not in suitable shipping condition due to the effects of 
field diseases. 

In a counterclaim respondent alleged that complainant failed to 
ship the two carloads of tomatoes in accordance with the terms of 
the contract and respondent was damaged thereby in the total sum 
of $1,476.50. 

Complainant replied to respondent’s counterclaim denying all of 
the allegations thereof. 

A formal hearing was held in Philadelphia, Pennsylvania, on June 
26, 1945. Both parties were represented by counsel. 

The evidence on behalf of the complainant consists of exhibits 
attached to the complaint, the deposition of Jack Harris, buying 
agent for the respondent at Nogales, Arizona, and the deposition of 
Walter Holm of the Mexican Produce Company. Respondent’s evi- 
dence consists of the testimony of Lewis D. Goldstein. 


On the disputed question of terms of sale Holm testified that on 
January 8, 1944, Harris told him he was interested in buying a car- 
load of tomatoes for respondent and purchased 780 lugs in car WFEX 
65789 at $2.65 per lug for a total of $2,067, plus $39 crossing charges: 
that “all sales made in Nogales unless otherwise specified” are 
made on the basis of “Nogales inspection and acceptance final”; that 
Harris personally inspected the tomatoes and accepted them on 
that basis; that on January 11 Harris purchased carload FGEX 
15194 at $3.25 per lug for size 6 x 7, and $2.75 per lug for size 7 x 7, 
plus the crossing charge of $39, or a total of $2,501; that it was 
“understood” the tomatoes were being bought on the basis of 
“FOB shipping point. acceptance final,” and that payment would be 
made by respondent’s honoring a draft drawn by complainant for 
the price of each carload; that “an f.o.b. sale at Nogales is, accord- 
ing to the custom and usage in effect for many years, understood 
to be ‘Nogales acceptance final’ without recourse to the seller”; and 
that the two carloads were sold to respondent on that basis. 

Jack Harris, respondent’s buying agent, corroborated Holm as to 
the price of the two carloads and stated that he purchased carload 
FGEX 15194 “on the inspection of the tomatoes in that car which 
was made” by a Federal inspector on January 11, and purchased car- 
load WFEX 65789 upon his personal inspection which he had pre- 
viously made at Nogales. The witness said that he purchased the 
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tomatoes on the basis stated and neither respondent nor Harris re- 
served the right to refuse or reject the shipments for any reason. 
The witness stated: “I bought them on those inspections and not on 
any representations which were made by Mr. Holm... . It is, and 
has been, the custom and usage of the trade that any sale f.o.b, 
or otherwise, is ‘Nogales acceptance final’ unless the contrary is ex- 
pressly stated... . That custom and usage applied to both of the 
cars I purchased from Mr. Holm for the respondent.” 

Lewis D. Goldstein denied that Harris was given authority to 
purchase tomatoes at a price “acceptance final” or was authorized 
to buy on the basis of the price f.o.b. shipping point. 


FINDINGS OF FACT 

1. The Mexican Produce Company is a trade name under which 
Walter Holm, an individual, does business at Nogales, Arizona. 

2. Respondent is a corporation doing business at Philadelphia, 
Pennsylvania. During all of the period covered in the complaint it 
was licensed under the act. 

3. On January 8, 1944, complainant sold to respondent for ship- 
ment in interstate commerce, through Jack Harris, respondent’s 
agent at Nogales, Arizona, a carload of tomatoes shipped from 
Huatabampo, Sonora, Mexico, containing 780 lugs of Bonita brand 
in car WFEX 65789, at the agreed price of $2.65 per lug, the pur- 
chaser to pay a crossing charge of $39 for a total of $2,106 f.o.b. 
shipping point in Mexico. The tomatoes were inspected on January 
8 at Nogales, Sonora, Mexico, and graded 80 percent U. S. No. 1 
quality. The tomatoes were also examined at or about the time of 
purchase by Jack Harris, buying agent for respondent. 

4. On January 11, 1944, complainant sold a carload of tomatoes 
to respondent for shipment in interstate commerce, through Jack 
Harris, respondent’s agent at Nogales, shipped from Huatabampo, 
Sonora, Mexico, containing 780 lugs of Quetzal brand in car FGEX 
15194 at the agreed price of $3.25 per lug for 634 lugs size 6 x 7 and 
$2.75 per lug for 146 lugs size 7 x 7, plus $39 crossing charges for 
a total of $2,501, f.o.b. shipping point in Mexico. The tomatoes were 
inspected on January 11 at Nogales and graded 88 percent U. S. 
No. 1 quality. 

5. Harris wired respondent on January 10, 1944, of the purchase 
of 780 lugs of tomatoes in car WFEX 65789, and on January 12 
wired respondent of the purchase of carload FGEX 15194, giving 
respondent details concerning the purchase of both carloads. 

6. Invoices for each carload were sent to respondent by complain- 
ant. On the face of each invoice appeared the following printed 
words: “Nogales inspection and acceptance final.” No objection was 
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made to or exception taken by respondent to the terms of purchase. 


7. Notice of arrival at Philadelphia, Pennsylvania, of both car- 
loads was given to respondent on January 24, 1944. Respondent re- 
jected both carloads on January 27, 1944, and notified complainant 
of the rejection stating that the shipments were “unfit for human 
consumption.” However, respondent had not inspected FGEX 
15194 before rejecting it. 

8. Following respondent’s rejection of the two carloads, they 
were diverted by complainant to G. Fava Fruit Company, 13 East 
Pratt Street, Baltimore, Maryland, for sale on consignment. The 
cars arrived at Baltimore on February 1, 1944. Carload FGEX 
15194 was sold for the gross price of $2,316 and for net proceeds 
of $1,003.23. Carload WFEX 65789 sold for the gross amount of 
$229.50. Expenditures amounted to $735.68 and resulted in a deficit 
of $506.18. 

9. Respondent failed and refused to pay complainant the per- 
chase price of either carload and there is due and owing complainant 
from respondent under the terms of sale the total sum of $4,109.95. 

10. The formal complaint was filed on October 16, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The undisputed evidence of complainant and Jack Harris, the 
two persons who actually negotiated the contract of purchase and 
sale, is that both carloads were bought at prices per lug f.o.b. Mexican 
shipping point, Nogales acceptance final. Purchase on that basis 
means that the buyer accepts the produce f.o.b. cars at shipping 
point without recourse (7 CFR, Cum. Supp. 46.24(m)). Respond- 
ent’s buying agent stated that he bought carload WFEX 65789 on 
his personal inspection of the tomatoes, and carload FGEX 15194 
in reliance on the Federal inspection certificate issued after inspec- 
tion of the tomatoes was made on January 11. 

No question of express warranty is involved because according 
to the evidence no representation was stated or warranty made by 
complainant. The controlling question presented is whether Harris 
acted within the scope of his authority in buying on the basis stated. 

The invoices that were sent to and received by respondent bear 
on their face in bold faced type these printed words: “Nogales in- 
spection and acceptance final.” And in a letter directed to Goldstein 
by the Fruit and Vegetable Branch, dated March 22, 1944, atten- 
tion was called to complainant’s claim that both carloads were pur- 
chased by Harris “for you f.o.b. Nogales inspection and acceptance 
final.” He was also asked to give his reasons for rejecting the ship- 
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ments. In Goldstein’s answering letter of March 31 he did not con- 
tend that Harris was without authority to purchase tomatoes on 
the basis stated. Nor was such a claim made in a later letter, nor 
in an earlier telegram (dated January 1, 1944, respondent’s exhibit 
number 7). In fact, respondent made no such claim until formal 
answer was filed. It is concluded from the evidence that in buying 
the two carloads of tomatoes Harris acted within the scope of his 
authority as respondent’s agent and that respondent’s rejection of 
the two carloads was without reasonable cause and violated section 
-2 of the act. 

Respondent’s counterclaim rests upon the allegation that the to- 
matoes were purchased at prices f.o.b. shipping point and they “were 
not in good shipping condition.” The damages claimed are the 
loss allegedly suffered because the tomatoes did not arrive in Phila- 
delphia “in accordance with contract and in good condition.” Since 
“f.o.b. acceptance final” excludes the suitable-shipping-condition war- 
ranty and the right to reject, the determination already made neces- 
sarily disposes of the counterclaim and it should be dismissed. Bat- 
tistint Bros. v. Senter Bros., Inc., et al., 4 A.D. 572, 577 (PACA 
Docket No. 4390, S. 3209); D. B. Bruno & Co., Inc. v. 8. Goldsamt, 


Inc., 1 A.D. 605, 609 (PACA Docket No. 3605, S. 2954); Mash 
Corrigan Co. v. W. H. Dotson, et al., PACA Docket No. 2038, S. 
1528. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $4,109.95, with interest thereon at 
5 percent per annum from January 24, 1944, until paid. 

Respondent’s counterclaim is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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1942 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 2011) 


PACA Doc. No, 4153.* Decided August 28, 1942. 
Denial of Application for License 


Where applicant applied for a license in the name of Interstate Shippers to 
enable her husband to operate as a licensee, who, while acting as an 
officer of another licensee was found to have violated the act by giving 
bad checks and failing to pay for vegetables, it is held that the applica- 
tion of Interstate Shippers was not bona fide and, therefore, the applica- 
tion should be denied, but the denial should not prejudice any future 
application by applicant as it did not appear that there was an attempi 
to conceal any facts in connection with the application. 


Mr. C. E. Miles, of Washington, D. C., for the complainant. Miss Frances 
Carter Coburn, for respondent. Mr. John C. Brooke, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 
On April 27, 1942, an order to show cause was issued pursuant 
to the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seg.), against * * *, of * * *, the applicant. It was 
alleged that its application for a license under the act, signed by 
* * * owner, had been received from and was for the benefit of 


* * * who had been an officer of, and responsible for violations of 
the act by, * * *, and who was not entitled to the license because 
of these violations. 

A copy of the order was served on * * * by registered mail on 
May 2, 1942, and she requested an oral hearing. 

The hearing was held in * * * on June 4, 1942, before John C. 
Brooke, an examiner. Frances Carter Coburn, Indianapolis, ap- 
peared as counsel for the applicant, and C. E. Miles, Office of the 
Solicitor, Department of Agriculture, for the Government. * * * 
was the only witness called. According to her testimony, she was 
never in the produce business. She had kept books for * * *, her 
husband, when he was in that business for himself prior to June 
1940, but she did not know enough about the buying and selling 
to operate a business without employing a manager. Her husband 
would be the manager so long as he continued to be available. He 
discontinued business for himself about 1940, and -was thereafter 
secretary-treasurer of * * *. He and the other officers of that cor- 
poration had been found guilty, in a Federal court in * * *, of 
using the mails for conspiracy to defraud, but had not been sen- 
tenced at the time of the hearing. If he went to prison, or was 
drafted into the army, she would operate the business for herself. 
She would have to borrow the money to start, but thought she could 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





952 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 2011 


do so. She had the name * * * registered, because she did not 
wish, because of the past, to operate under the name of * * *. There 
was no apparent attempt upon her part to conceal any of the facts. 

The Government introduced depositions showing that * * *, in 
June 1941, had obtained possession of perishable agricultural com- 
modities in interstate commerce by giving checks which were re- 
turned unpaid because of insufficient funds. There is some indica- 
tion, but the record does not clearly show, that his conviction in 
* * * involved some of these transactions. He was to be sentenced 
shortly after the oral hearing, but the record does not show what 
has happened to him since the hearing. 

The examiner, in his report, served on the applicant on June 29, 
1942, recommended that the license be refused, without prejudice. 
No exceptions to the report have been filed. 


FINDINGS OF FACT 

1. On April 14, 1942, * * * filed, for * * *, owned by her, an ap- 
plication for a license as a dealer under the Perishable Agricultural 
Commodities Act, 1930. 

2. * * * does not know enough about the produce business to man- 
age the business of * * * herself. She intended that her husband, 
* * *, would manage it so long as he was available. She did not 
have sufficient finances to operate the business. 

3. * * * was secretary-treasurer of * * *. In June 1941, he issued 
checks in payment for various carloads and other quantities of snap 
beans and other perishable agricultural commodities shipped to 
* * * from outside of * * *, when there were insufficient funds in 
the bank account to pay the checks. Much of the sums represented 
by the checks have not been paid. 

4. On April 28, 1942, in a Federal court in * * *, * * *, * * * and 
other officers of * * *, were found guilty of using the mails to de- 


fraud, but had not been sentenced on June 4, 1942, the date of the 
oral hearing in this proceeding. 


CONCLUSIONS 


* * * giving bad checks and failing to pay for vegetables were 
repeated flagrant violations of the act which justify refusal to issue 
him a license. Under the facts disclosed by the record, the ap- 
plication of * * * is to enable * * * to operate as a licensee, and is 
not the bona fide application of * * *. The application should be 
denied. If the fact situation changes, this denial should not prejudice 
any future application by * * *, as it does not appear that she at- 
tempted to conceal any facts in connection with the present appli- 
cation. 
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ORDER 


IT IS ORDERED that the application for a license for * * *, 
filed on April 14, 1942, is denied, effective 15 days after the date of 


this order. 
IT IS FURTHER ORDERED that a copy hereof shall be served 


on counsel for the applicant by registered mail or in person. 


(A. D. 2012) 
PACA Doc. No. 4139.* Decided September 3, 1942. 


Dismissal—Insufficient Proof of Modification of Contract—Acceptance 
Resulting from Buyer’s Failure to Notify Seller of Rejection 
Within Prescribed Time 


Where complainant failed to show that the original contract of purchase and 
sale was changed into a sale on consignment, and complainant did not 
notify respondent within 24 hours after receiving notice of the arrival 
of the carload of cabbage, of its rejection, complainant is deemed to have 
accepted the shipment as being in accordance with the contract and was 
not justified in handling the shipment on a consignment basis and, there- 
fore, the complaint is dismissed. 


*, Henry S. Rosenberg, of Toronto, Ontario, Canada, for complainant. Messrs. 
Henley, Jones & Woodliff, of Hazelhurst, Mississippi, for respondent. Miss 
Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 

The complainant, * * *, of * * *, by a formal complaint received 
in the Agricultural Marketing Administration of the United States 
Department of Agriculture on January 24, 1942, seeks an award of 
reparation under the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), against 
the respondent, * * *, for damages in the sum of $165.53, the alleged 
amount due as a deficit incurred in the handling of one carload of 
cabbage shipped to the complainant in interstate and foreign com- 
merce from * * *, to * * *, on May 19, 1941. 

Since the damages claimed by the complainant are not in excess 
of $500, this decision is rendered without an oral hearing, as pro- 
vided for in section 6(c) of the act. 

The record discloses that on May 19, 1941, the complainant pur- 
chased from the respondent, through * * *, a broker, at * * *, one 
carload of cabbage which was to be an f.o.b. shipment from * * *, 
in interstate and foreign commerce to * * *. On May 19, 1941, the 
carload of cabbage was shipped from * * *, to * * *, in car numbered 
NRC 5484. The shipment arrived at * * *, at about 11 p. m. on May 
99,1941. The complainant was notified by the carrier of the arrival 
of the shipment on Friday morning, May 23, but the complainant 


*As explained in Prefatory Note, the identities of the parties are not disclosed.— Ed. 
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did not make any complaint to the broker as to the condition of the 
car of cabbage until three days later, May 26, 1941. 

The complainant states that the shipment was originally sold to 
it by the respondent, but upon the arrival of the shipment on May 
23 it was found to be defective and not in accordance with the writ- 
ten contract between the parties. The complainant contends that on 
May 26 the car was released by the seller to the broker, who in turn, 
released the shipment to the complainant on consignment. The com- 
plainant sets out that the consignment sale resulted in total gross 
proceeds amounting to $742.20, and that the complainant paid the 
purchase price of $281.25, all duty, transportation and incidental 
charges amounting to $552.26 and charged a 10 percent commission 
of $74.22. The charges, necessary expenses, and commission, amounted 
to a total of $907.73, and the complainant contends it thereby in- 
curred a net deficit of $165.53. 

The complainant further states that all the dealings which it had 
with the respondent regarding the car in question were with and 
through * * *, the broker, who represented himself as a duly‘au- 
thorized agent of the respondent, and who signed the standard con- 
firmation of sale. The complainant states that it was informed by 


* * *, following the complaint made by it on May 26 as to the con- 
dition of the car of cabbage, that he had communicated with his 
principal, the respondent, and that the respondent had turned the 
car over to the broker with full authority to dispose of it, and that 
the broker authorized it to sell the car on the best terms available 
under an agreement in which the complainant would receive a com- 
mission of 10 percent of the gross sales. 


The respondent, answering the complaint, states that the carload 
of cabbage was:sold to the complainant on May 19, 1941, as is shown 
by the confirmation of sale which was never cancelled. The re- 
spondent alleges that on May 26 the broker called the respondent on 
the telephone and advised it that the complainant was undertaking 
to reject the car, whereupon the respondent asked the broker to 
inquire when the shipment arrived and requested the broker to en- 
deavor to enforce acceptance of the car if it arrived prior to May 
26. It is the contention of the respondent that it authorized the 
broker to take delivery of the car and sell it to the best advantage 
only in the event the shipment had been delayed, and that when the 
broker learned that the car was not delayed, he did not authorize 
the complainant to handle the shipment on a consignment basis. 

The respondent further contends that the complainant had be- 
come legally obligated to accept the shipment by its failure to reject 
the cabbage within 24 hours after notice of the arrival of the car, 
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and that the broker never took delivery of the shipment but the ship- 
ment was delivered to and accepted by the complainant under the 
contract of sale. The respondent contends that it does not owe the 
complainant $165.53 or any other amount by reason of the transac- 


tion. 

In a letter dated August 8, 1941, addressed to the Department of 
Agriculture, and included in the record, the broker states that when 
the complainant told him of the condition of the car on May 26 he 
telephoned the respondent because he was under the impression that 
the car had just arrived. The broker states that the respondent 
instructed him to make disposal of the car, and that the respondent 
agreed to have the car turned over to the broker by the carrier. 
Later the broker said he discovered that the car arrived on schedule 
the previous Thursday, May 22. The broker states that he therefore 
did not take delivery of the shipment and consigned it to the com- 
plainant to be sold on a commission basis, but that the complainant 
took delivery of the car on its own bond and under the written con- 
tract of sale. 

The only issue in this case is whether the original contract of sale 
vas modified and the shipment consigned to the complainant to be 
sold by the complainant on a commission basis, 

When one party to a contract claims a modification thereof, he 
must assume the burden of proving his contentions by a fair ponder- 
ance of the evidence. It is clear from the record that the complainant 
has not sustained the burden of proof. Therefore, the complainant 
has failed to show that the original contract of purchase and sale 
was changed into a sale on consignment and the complaint will be 
dismissed. 

Since the complainant did not notify the respondent that it was 
rejecting the shipment within 24 hours after the complainant had 
received notice of the arrival of the produce, the complainant is 
deemed to have accepted the produce as being in accordance with the 
terms of the written contract of sale. 


FINDINGS OF FACT 


1. The complainant, * * *, is a corporation whose post office ad- 
dress is * * *. 

2. The respondent, * * *, is a corporation whose post office address 
is * * *, and, during all of the times mentioned in the complaint, 
was licensed under the Perishable Agricultural Commodities Act, 
1930, as amended. 

3. On or about May 19, 1941, the complainant purchased from 
the respondent, through * * *, a broker, in * * *, one carload of 
-abbage, which was to be an f.o.b. shipment from * * *, in interstate 
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and foreign commerce, to * * *, as is shown by the confirmation 
> ? 3 


of sale included in the record. 

4. On May 19, 1941, the carload of cabbage was shipped in inter- 
state and foreign commerce from * * *, to * * *, in car numbered 
NRC 5484. 

5. The carload of cabbage arrived at * * * on May 22, 1941, and 
the complainant was notified of its arrival on May 23, 1941. 

6. On May 26, 1941, three days after the complainant received 
the notice of the arrival of the produce, the complainant orally 
notified the broker that the complainant would not accept the pro- 
duce under the terms of the written contract of sale. 

7. The complainant is seeking reparation in this proceeding for 
a deficit incurred in the selling of the shipment on a consignment 
basis and after paying the net purchase price agreed upon. 

8. The complainant failed to show a modification of the original 
written contract of sale and the complainant therefore was not justi- 
fied in handling the shipment on a consignment basis. 

9. The complainant failed to reject the car of cabbage within 24 
hours after notice of its arrival and the complainant is thereby 
deemed to have accepted the shipment of produce under the terms 
of the written contract of sale. 

10. The alleged cause of action accrued during May, 1941, and 
an informal complaint was filed in this proceeding on July 31, 1941, 
which was within the time provided for the filing of claims for 
reparation under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

CONCLUSIONS 


The complainant failed to show that the original contract of pur- 
chase and sale was changed into a sale on consignment, and there- 
fore the complainant was not justified in handling the shipment in 
question on a consignment basis. 


ORDER 


IT IS ORDERED that the complaint filed herein be, and the 
same hereby is, dismissed. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail or in person and that this order, 
except as to service on the parties, shall become effective 20 days 
after its date. 
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Dismissal—Failure to Prove Claim—Accord and Satisfaction 







Since no basis for an award of reparation has been shown by the evidence, 
and the retention by complainant of the respondent’s check for more 
than a year constitutes an accord and satisfaction, the complaint is dis- 


missed. 





., and 

















eived . J. John Gillis, of Kansas City, Missouri, for complainant. Mr. Fred Stua, 
ll of Cleveland, Ohio, for respondent. Mr. Seward R. Moore, of Minneapolis, 
rally Minnesota, for other respondent. Mr. John C. Brooke, Examiner. 

















PPO- FE necision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
ee culture. 
ment PROCEEDINGS 
The complainant, * * *, of * * *, filed an informal complaint 
tinal § against * * * on September 16, 1939, followed by a formal complaint 
usti- J received in the Agricultural Marketing Service, January 9, 1941, 
seeking an award of reparation under the provisions of the Perish- 
n 24 § able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 1940 
reby — ed. 499a), against the respondents, * * *, an individual doing busi- 
rms § ness as * * *, and/or * * *, a corporation, * * *, for damages in 
the sum of $350.30, the amount due on a carload of Idaho potatoes 
and — purchased by respondent, * * *, from the complainant under a con- 
941, | tract for the purchase and sale of potatoes which were then mov- 
for | ing in interstate commerce from * * *, and which, in compliance 
930, | with the contract were diverted to * * *. Since no complaint was 






filed against * * * until December 1940, which was long after the 
statutory period for filing complaints, evidence relating to the al- 
leged cause of action against that company will not be considered. 












oo The complainant, on or about July 8, 1939, sold through * * * to 
ue the respondent * * *, a carload of U. S. No. 1 potatoes containing 360 
100-pound sacks, at the agreed price of $2.50 per sack delivered at 
* * * The potatoes were shipped in car PFE 38982. Prior to ship- 
ment on July 3, 1939, the potatoes were inspected by a Federal-State 
ws inspector, who issued a certificate showing that the potatoes were 
U. S. No. 1, Size “A”. Upon arrival of the potatoes at * * * on 
oi July 10, 1939, * * * ordered them inspected by a Federal inspector 
r, who made his inspection promptly, and found an amount of decay 
ol above the tolerance. * * * thereupon agreed to pay $2.50 per hun- 


dred for the sound potatoes and the complainant agreed to protect 

him for any shrinkage resulting from reconditioning the potatoes, 
A 5 5 5 

plus the cost of labor. In compliance with the agreement the com- 

plainant released the potatoes to * * * and instructed it to deliver 

them to * * *, collect for the same, and remit to the complainant. 







*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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On July 19, 1939, * * * submitted a statement to * * * with a check 
for $161.82, and * * *, after deducting $15 brokerage, forwarded its 
check in the amount of $146.82 to the complainant. The complainant 
refused to accept the check for $146.82 as constituting payment for 
the potatoes, although he retained it in his possession. He claimed 
there was no agreement with either respondent allowing a deduction 
of 25¢ for 212 sacks of potatoes after reconditioning or an allowance 
of 9¢ per sack for the new sacks, and there was no agreement be- 
tween the parties by which the complainant would pay a demur- 
rage charge of $4.40 and an inspection fee of $2.50. The complain- 
ant seeks $350.30 from the respondents, computed as follows: 316.8 
sacks of potatoes, after allowing 12% deduction for decay and nat- 
ural shrinkage, at the agreed price of $2.50 per sack, or a total of 
$792, less $45 labor charge, $381.70 freight, $15 brokerage, or total 
charges of $441.70, resulting in a net amount due complainant of 
$350.30. 

Controversy between the parties is concerned largely with the 
actual extent of loss in reconditioning, the amount of inferior po- 
tatoes, and the interpretation of the following specification in the 
second contract: 


“* * * to Pay Invoice of $2.50 per Bag on Dry Bags, Recondition those 
showing decay, Shipper protect shrink labor’. 


The wording of this provision differs from that usually employed | 
in such cases and the testimony of * * * and the broker de‘initely 
shows that it was clearly understood by each of them that the pro- 
vision included the necessary expenses incurred in connection with 
reconditioning and repacking the potatoes, plus any loss on the 
reconditioned stock. 

The complainant, although making no showing that the mean- 
ing of the contract differs from that just indicated, contends that 
the certificate of inspection made at * * *, which shows decay aver- 
aging 8%, is the basis of arriving at the number of pounds of 
potatoes on which * * * should be required to pay $2.50 per hun- 
dred pounds after estimating that an additional 4% should be al- 
lowed for normal shrinkage. This does not appear to be a correct 
interpretation. There is no basis for any assumption or estimate of 
how many potatoes should have been lost in reconditioning since 
the uncontradicted testimony clearly shows that 93 100-pound sacks 
were lost. In addition to this, there were 212 sacks that had to 
be resacked and, due to the fact that many of the potatoes in these 
sacks were smeared, it was impossible to obtain for them the market 
price for potatoes of the grade and quality called for in the original 
contract. In fact, the potatoes in these 212 sacks were later sold 
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for an average of less than the $2.25 per hundred pounds which 
* * * used in accounting to the complainant. 

The proper interpretation of the provision dealing with labor 
and shrinkage, as established by the testimony, is that when a shipper 
guarantees labor and shrinkage, he must stand any and all loss, 
including any loss on potatoes that are repacked into plain bags, 
together with any demurrage, charges for new bags, labor, inspec- 
tion, or any other expenses that might be chargeable to the recon- 
ditioning. The evidence shows proper deductions to have been 
made for these items. 

It, therefore, appears from the weight of the evidence that the 
respondent * * * complied fully with the terms of the second 
contract entered into between the parties and, therefore, has not 
committed a violation of the act in any respect. 

Even if this were not true, however, complainant should be denied 
reparation on another ground. 

When the potatoes failed to meet the requirements specified in 


the original contract, the complianant vested considerable discretion 
in the broker who was its agent throughout this transaction. The 
broker clearly considered the check for $161.82 in full settlement, 
issued a check to the complainant for this amount, less $15 brokerage 


concerning which there is no question, and- regarded this as full 
settlement. The complainant retained this check for over a year 
and attached it as an exhibit to its formal complaint which was filed 
more than 17 months after the cause of action accrued. This con- 
stitutes accord and satisfaction. 

In Syracuse Fruit Company, Inc. v. Richman & Samuels, Inc., 
PACA Docket No. 2477, it was held that the retention of a check 
for a much shorter length of time “constitutes accord and satisfac- 
tion”. 

To the same effect are numerous cases as illustrated by the follow- 
ing: Day-Luellwitz Lumber Company v. Serrell, 177 Ill. App. 30; 
Ketich v. Evich, 297 Pac. 762, and Hemingway v. MacKenzie, 244 
N. Y. Sup. 48 (Aff. 245 N. Y. Sup. 766). In the latter case the 
court in sustaining the plea of defense of accord and satisfaction 
said “the retention and subsequent use of the check establishes that 
this plaintiff throughout has exercised a proprietary interest in and 
right to the check”. 

Tt should be pointed out that respondent * * * filed an answer in 
which the first seven paragraphs of the complaint, which are formal 
in character, are admitted and “paragraphs 8 through 21 for want 
of information, knowledge and belief denied”. This type of answer 
furnishes little or no assistance to the Secretary in deciding a pro- 
ceeding on its merits. 
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FINDINGS OF FACT 


1. The complainant, the * * *, is a corporation whose post office 
address is * * *, 


2. The respondent, * * *, is an individual doing business as * * *, 
whose post office address is * * *, and, during all of the times men- 


tioned in the complaint, was licensed under the Perishable Agricul- 
tural Commodities Act, 1930, as amended. 


3. The respondent, * * *, is a corporation whose post office ad- 
dress is * * * (with a branch office at * * *) and, during all of the 
times mentioned in the complaint, was licensed under the Perishable 
Agricultural Commodities Act, 1930, as amended. 


4. On or about July 8, 1939, the complainant sold to the re- 
spondent, * * *, through * * *, a carload of U. S. No. 1 Idaho Red 
Bliss Triumph potatoes at $2.50 per sack delivered at * * *. At 
the time the contract was made, the car was moving in interstate 
commerce from * * *, and, in compliance with the contract, it was 
dliverted to * * *. The potatoes did not conform to the specifications 
of the contract of purchase and sale, and the complainant and * * * 
entered into another contract through respondent * * *, under which 
* * * was to pay the invoice price of $2.50 per 100-lb. bag on those 
bags in which the potatoes were dry and recondition the potatoes in 
those bags showing decay. The complainant was to assume the ex- 
pense in connection with the shrinkage and labor. 

5. After deducting the loss and expense in connection with re- 
conditioning the potatoes there was a net balance due of $161.82, for 
which amount the respondent issued a check payable to * * * and 
the latter, after deducting $15 brokerage, promptly remitted its check 
for $146.82 in full settlement for the potatoes. 

6. The complainant retained the check for more than a year and 
then attached it to its formal complaint filed in this proceeding. 

7. The cause of action accrued against the respondent, * * * dur- 
ing the month of July 1939, and the informal complaint was filed 
against respondent * * * on September 16, 1939, which was within 
the nine months allowed in the act for the filing of a claim for 
reparation. No complaint was filed against * * * until January 9, 


1941, which was more than nine months after the cause of action 
accrued. 


CONCLUSIONS 
No basis for an award of reparation has been shown by the evi- 
dence. Further, the retention by complainant of the check for $146.82 


constitutes an accord and satisfaction. The complaint should be dis- 
missed. 












| 
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ORDER 

IT IS ORDERED that the complaint be, and the same is, hereby 
dismissed. 

IT IS FURTHER ORDERED that the check for $146.82, attached 
as the last exhibit to the complaint, shall be removed from the file 
and returned to the complainant. 

IT IS FURTHER ORDERED that a copy hereof be served upon 
the parties by registered mail or in person, and that this order, 
except as to service on the parties, shall become effective 20 days 
after its date. 


(A. D. 2014) 
PACA Doc. No. 4135.* Decided November 9, 1942. 


Dismissal—Insufficient Proof of Agency 


Since complainant has not sustained the burden of proof to establish that the 
alleged agent had authority to purchase grapefruit and tangerines on 
behalf of respondent, the complaint is dismissed. 


Complainant, pro se. Mr. August Leone, of New York, New York, for respond- 
ent. Mr. John C. Brooke, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 

On October 30, 1941, the complainant, * * *, filed a formal com- 
plaint under the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a et seq.), against the respondent, * * * (owned 
by * * *), * * *, Complainant asks an award of $240.98 reparation 
on the claim based on the failure of the respondent to pay the bal- 
ance of the agreed purchase price for 1,165 boxes of grapefruit and 
a quantity of tangerines. 

A copy of the formal complaint and the report of investigation 
made by the Agricultural Marketing Service were served on the at- 
torney for the respondent on March 7, 1942. * * * answered denying 
any liability, alleging that she has been engaged in business at * * *, 
“ONLY,” and she also alleges that she authorized no one to act as 
agent for her in * * *., 

As the amount in controversy was less than $500, no oral hearing 
was held, the evidence being submitted in writing. 

The evidence discloses that on February 21, 1941, * * *, doing 
business as * * *, confirmed the purchase of the grapefruit at 45 
cents a box. The complainant later received part of the purchase 
price, leaving a balance due of $240.98. The record fails to disclose 


! 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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that * * *, trading as * * *, had any authority to purchase the produce 
on behalf of * * *, trading as * * *. 


FINDINGS OF FACT 

1. The complainant, * * *, is an individual whose address is 

2. The respondent, * * *, during all the time involved in the com- 
plaint, was licensed under the act under the trade name of * * *, at 
ke OK 

8. On or about February 21, 1941, * * *, representing himself 
to be acting for the * * *, whose address at that time was * * *, 
and the * * * of * * *, purchased 1,165 boxes of grapefruit from the 
complainant and a quantity of tangerines at the agreed sum of $322.36. 

4. The complainant received from * * * payments on account, 
leaving a balance due of $240.98. The grapefruit and tangerines 
were shipped in interstate commerce from * * * to * * *. 

5. The record fails to establish that * * * had authority from 
* * * to purchase the grapefruit and tangerines or that * * * ratified 
the contract of purchase or received any of the produce. 

6. The transaction complained of occurred on or about February 
21, 1941, and the formal complaint was filed October 30, 1941, which 
was within the 9 months allowed under the act for the filing of 
claims for reparation. 


* * * 


CONCLUSIONS 
The complainant has not sustained the burden of proof to establish 
that * * * had authority to purchase grapefruit and tangerines on 
behalf of * * *, and the complaint should be dismissed. 


ORDER 
IT IS ORDERED that the complaint herein is dismissed, effective 
10 days after the date of this order. 
IT IS FURTHER ORDERED that copies of this order shall be 
served on the parties by registered mail or in person. 


(A. D. 2015) 
PACA Doc. No. 4143.* Decided November 10, 1942. 


Dismissal—Failure to Show Breach of Warranty 


Where contract of purchase and sale provided for delivery of U. S. No. 1, Size 
A, Cobbler potatoes and Federal-State inspection at shipping point estab- 
lished that the potatoes graded U. S. No. 1, Size A at time of shipment, 
and the inspection at delivery point established that the condition thereof 
had not deteriorated at time of the delivery, it is held that the decay which 
developed later, but was not apparent at time of delivery, was not war- 
ranted against by respondent and, therefore, the potatoes were delivered 
in accordance with contract requirements, and the complaint should be 
dismissed. : 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. Julius Fink, of Cleveland, Ohio, for complainant. Mr. L. J. Eubank, of 
New Bern, North Carolina, for respondent. Mr. John C. Brooke, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 

On July 15, 1940, the complainant, * * *, filed an informal com- 
plaint under the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a et seg.), against the respondent, * * *. This 
was followed by a formal complaint filed October 25, 1941. Com- 
plainant asked an award of $336.45 reparation, on the claim that 
he has lost this amount on a carload of potatoes purchased as U. S. 
No. 1, Size A, from the respondent and later found to be inferior 
to the quality ordered. 

A copy of the formal complaint and of the report of investigation 
made by the Agricultural Marketing Administration were served 
on respondent on February 3, 1942. Respondent answered that the 
potatoes were graded U. S. No. 1, Size A, by a Federal-State in- 
spector, that respondent had not warranted them free from disease, 
and prays that this action be dismissed. 

As the amount in controversy was less than $500, no oral hearing 
was held, the evidence being submitted in writing. There is no sub- 
stantial dispute as to the material facts. They are set out below. 


FINDINGS OF FACT 

1. The complainant, * * *, is an individual whose address is 
* * * At all times involved in the complaint, he was licensed under 
the Perishable Agricultural Commodities Act, 1930. 

2. The respondent, * * *, is an individual whose address is 
At all times involved in the complaint, he was licensed under the act. 

3. Through * * *, a broker, by exchange of telegrams on July 3, 
1940, complainant bought from respondent 240 sacks of U. S. No. 1, 
Size A, Cobbler potatoes then contained in car FDEX 9111, at $1.70 
per sack delivered at * * *. 

4. The potatoes involved were inspected by a Federal-State in- 
spector at * * *, on July 3, 1940, and graded U. S. No. 1, Size A. 

5. The potatoes were shipped from * * * to * * *, where they ar- 
rived July 8, 1940. Complainant inspected the potatoes, accepted 
them, and paid the respondent the total agreed price for them. 

6. A representative of the Railroad Perishable Inspection Agency 
inspected the potatoes on July 8, 1940, and his report showed with 
respect to the condition that the potatoes were fairly bright, fairly 
mature, firm, slightly dirty, 3 to 6% field cuts, less than 1% decay, 
all packages delivered in good order, consignee signed joint report. 

7. No complaint was made by the complainant concerning the 


* * * 
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potatoes until on or about July 10, at which time some of the pota- 
toes were returned by those to whom the complainant had made sales, 
because of the condition of the potatoes. Inspection by the Railroad 
Perishable Inspection Agency of 60 to 75 sacks made at the com- 
plainant’s warehouse on July 16, Showed 18 to 66% of the stock 
showing late blight infection, % to 7% of these showing wet decay. 


CONCLUSIONS 

The contract under consideration provided for the delivery of 
U. S. No. 1, Size A, Cobbler potatoes and the Federal-State inspec- 
tion at shipping point establishes that the potatoes graded U.S. No. 1, 
Size A, in all respects at time of shipment, and the inspection at 
delivery point establishes that the condition thereof had not deterio- 
rated at time of the delivery, and that all packages were delivered in 
good order. The decay developing later due to late blight, which 
was not apparent at time of delivery, was not warranted against by 
the respondent and, therefore, potatoes were delivered which met 
contract requirements. There was no violation of the act and the 
complaint should be dismissed. 


ORDER 
IT IS ORDERED that the complaint herein is dismissed, effec- 
tive 20 days after the date of this order, and that copies hereof be 
served on the parties by registered mail or in person. 


(A. D. 2016) 
PACA Doc. No. 4205.* Decided November 19, 1942. 


Dismissal of Complaint—Violation of Act 


Complaint against respondent for violation of the act for having employed 
one who had been general manager of a firm whose license had been re- 
voked for violating the act, dismissed, because the employee was no longer 
employed by respondent. 


Mr. C. E. Miles, of Washington, D. C., for complainant. Respondent, pro se. 
Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER OF DISMISSAL 


On August 3, 1942, a complaint was filed by an employee of the 
Agricultural Marketing Administration, alleging that * * *, violated 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seq.), by having employed, on April 24 and 25, 1942, in 
a responsible position, * * *, who had been general manager of a 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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firm whose license had been revoked for violating the act. A hear- 
ing was ordered unless respondents should “show to the complainant 
that * * * is no longer employed by them in a responsible position. . . .” 
On November 14, 1942, the Agricultural Marketing Administration, 
through its attorney, filed a request that the complaint be dismissed 
because * * * was no longer employed by respondents. Therefore, 
the complaint herein is dismissed, without prejudice, effective 20 days 
after the date of this order. 


(A. D. 2017) 
PACA Doc. No. 4171.* Decided December 12, 1942. 


Contracts—Meeting of Minds—Lawful Rejection of Shipment 


Since there was no meeting of the minds of buyer and seller as to the weight 
of the lugs of grapes, no contract resulted, and because the unreasonable 
delay in rejecting the grapes caused the respondent to sustain a loss in 
excess of the amount of the deposit made by complainant, the complaint is 
dismissed. 


Complainant, pro se. Respondent, pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 

On January 15, 1941, the complainant, * * *, filed an informal 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seg.), against the respondent, * * *. This 
was followed by a formal complaint filed on January 7, 1942. The 
complainant asks an award of $400, reparation, which is the amount 
of the deposit on 4 carloads of grapes which were to be purchased 
by the complainant from the respondent. 

A copy of the formal complaint and of the report of investigation 
made by the Agricultural Marketing Service were served on the re- 
spondent on March 24, 1942. Respondent filed an answer denying . 
liability and stating that “the buyer [complainant] was playing the 
market and for time which caused me to lose $1,590.00 and in view 
of this fact I see no reason why I should return him the $400 
deposit... .” As the amount in controversy was less than $500, no 
oral hearing was held, the evidence being submitted in writing. 

On November 3, 1940, the respondent wired the broker in part as 
follows: 

“CAN LOAD FOUR CARS HALF ALICANTE HALF CARRIGNANE 


FOR VALENZANO AND FOUR CARS OF SAME FOR * * *.... 
CARRIGNANE 33 POUNDS ARARAT BRAND.” 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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The broker informed the complainant as to the contents of this 
wire. On November 4, 1940, the broker prepared and the complain- 
ant signed a standard confirmation of sale reading in part: “Car. 
riganes sides lugs printed thirty-seven pounds Net.” The confirma- 
tion of sale was mailed to the respondent who drew a line through 
the words “seven pounds Net” and substituted the words “three 
pounds Net or Heavy Pack”, which had the effect of providing 
for 33 pounds net in accordance with the telegram to the broker, 
instead of 37 pounds net. About November 12 the broker submitted 
to the complainant the “standard confirmation of sale” and “* * * 
letter of November 9, 1940, which accompanied the returned con- 
tract.” 

On November 11 the complainant on being informed by telephone 
that his bank held documents concerning the grapes, said that he 
would take them up on the arrival of the grapes. Later, on seeing 
the net weights, he advised the bank that he could not accept the 
grapes because delivery was not made in conformity with the contract. 
One of the cars of grapes arrived on November 15 at the * * *, and 
another car on November 16. On November 20, the complainant 
wrote to the respondent stating that he could not use the grapes and 
asking for a return of the deposit. 


FINDINGS OF FACT 


1. The complainant, * * *, is an individual whose address is * * *. 


2. The respondent, * * *, is an individual whose address is * * *. 


At all times involved in the complaint, he was licensed under the act. 

3. Through * * *, a broker, the parties entered into negotiations 
for the purchase and sale of four cars of juice grapes to be shipped 
in interstate commerce from * * *, to * * *, in cars PFE 93611, PFE 
43792, PFE 37531, and PFE 43618. 

4. On November 3, 1940, the respondent wired to the broker that 
part of the grapes would be in lugs containing 33 pounds, and on 
November 4 the broker prepared a standard confirmation of sale 
signed by the complainant specifying 37 pounds net. This confirma- 
tion was mailed to the respondent who modified it to correspond 
with the telegram of November 3, and returned it to the broker 
who submitted it to the complainant on November 12. 

5. The grapes were shipped from * * * in the cars referred to 
above on the following respective dates: November 6, 8, 9, and 11, 
1940. The two first mentioned cars arrived at * * *, on November 
15 and 16, respectively. 

6. The complainant did not raise any question with respect to the 
terms set forth in the confirmation of sale until November 20, which 
was 8 days after the confirmation of sale was received and 4 and 5 
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days, respectively, after the cars arrived. The complainant, on that 
date, notified the respondent that the grapes were being rejected, 
thereby causing the respondent loss considerably in excess of the $400 
deposit given by the complainant in his check of November 4, 1940. 

7. The transaction complained of occurred the latter part of No- 
vember 1940, and the informal complaint was filed on January 15, 
1941, which was within the 9 months allowed under the act for the 
filing of a claim for reparation. 


CONCLUSIONS 

The complainant agreed to accept part of the grapes weighing 37 
pounds per lug and respondent agreed to furnish such grapes in lugs 
weighing 33 pounds, hence there was no meeting of the minds and 
no valid contract. The complainant received the confirmation of sale 
on November 12, 1940, and raised no question with respect to the 
terms until 8 days thereafter, and 4 and 5 days, respectively, after 
said cars arrived. The unreasonable delay in rejecting the grapes 
caused the respondent to sustain a loss in excess of the $400 which 
was the amount of the deposit made by the complainant. Therefore, 
the complaint should be dismissed. 


ORDER 
IT IS ORDERED that the complaint be, and the same is, dis- 
missed, effective 20 days after the date hereof. 
IT IS FURTHER ORDERED that a copy of this order be 


served on the parties by registered mail or in person. 


(A. D. 2018) 


PACA Doc. No. 4198.* Decided December 12, 1942. 
Dismissal—Breach of Warranty—Lawful Rejection of Commodity 


Where complainant has failed to show that the sacks of potatoes tendered 
respondent met the specifications of the contract, and it appeared rather 
that some of the potatoes had not been reconditioned as the contract 
required and that some sacks weighed less than contract weights, re 
spondent’s rejection of the produce was not lawful. 


Complainant, pro se. Respondent, pro se. Mr. R. L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 
On June 5, 1942, the complainant, * * *, filed a complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seq.), against the respondent, * * *, asking damages for 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





968 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 2018 


respondent’s refusal to accept potatoes he had bought. Respondent 
answered that the potatoes did not meet contract weights and that 
complainant had not reconditioned some of them as he had agreed. 

As the amount claimed as damages is less than $500, no oral hear- 
ing was held, the evidence being submitted in writing. 

It is not entirely clear that the sale involved was in interstate 
commerce. The evidence indicates, however, that the potatoes had 
been shipped from other States to * * *, and since respondent did 
not deny the interstate nature of the transaction, it is assumed. 

There is no dispute that respondent bought 211 sacks of potatoes 
from complainant, and that he would not take and pay for them. 
Some of the potatoes had been reconditioned before the contract of 
sale was made. Others were to be reconditioned by complainant, who 
claims that he did recondition them. The evidence indicates that 
this was not done in accordance with the contract. It also shows that 
some of the sacks of potatoes, although marked 100 pounds, were from 
5 to 20 pounds underweight. 


FINDINGS OF FACT 


1, The complainant, * * *, is an individual whose address is * * *. 


2. The respondent, * * *, is an individual whose address is * * *. 


During March 1942 he was subject to license under the act, and 
thereafter was licensed. 

3. On March 18, 1942, respondent agreed to purchase, in interstate 
commerce, for a total price of $414.70, 211 sacks of potatoes then in 
complainant’s warehouse at * * *. About 50 sacks of potatoes had 
been reconditioned, and complainant agreed to recondition about 
50 other sacks to a grade and quality equal to those already recon- 
ditioned. Except for those which were to be reconditioned, the pota- 
toes were purchased “as is,” but this referred to the condition and 
location of the potatoes, and not to-the weight per sack, which was 
to be 100 pounds. Respondent was to take the potatoes from com- 
plainant’s warehouse. 

4. When respondent called to take the potatoes, on March 20 and 
21, 1942, he found that those which were to have been reconditioned 
had not been so reconditioned as to equal the quality specified by the 
contract, and that some of the sacks of potatoes were underweight 
as much as 20 pounds. Complainant would not make up the short 
weights, and respondent refused to accept and pay for the potatoes. 

5. After respondent refused them, complainant sold the potatoes 
for $253.75, or $165.95 less than the contract price. 

6. The complaint was filed on June 5, 1942, which was within 
9 months after the alleged cause of action accrued. 
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CONCLUSIONS 

Complainant has not shown that the sacks of potatoes tendered 
respondent met the specifications of the contract. It appears rather 
that some of the potatoes had not been reconditioned as the contract 
required, and that some sacks weighed less than contract weights. 
It does not appear, therefore, that respondent’s refusal was without 
reasonable cause in violation of the act. Accordingly, the complaint 
should be dismissed. 


ORDER 
IT IS ORDERED that the complaint herein is dismissed, effec- 
tive 20 days from the date of this order. 
IT IS FURTHER ORDERED that copies hereof shall be served 


on the parties by registered mail or in person. 





INDEX-DIGEST OF AGRICULTURE DECISIONS 
NOVEMBER 1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DUMPED AND SPOILED MILK 
Classification of 


. EVIDENCE 
Burden of proof as to— 
standardization of milk 


Proof of Utilization 
Adequacy of handler’s records 


HEARING RECORD 
Adequacy of 


ORDER No. 41 (CHIcAGo) 
Classification of Cream Purchased 
Classification by the market administrator of purchased 
cream in the class for which it was purchased and used 


and in accordance with prior and subsequent reports of 
similar purchases was not error 


Classification of Milk 
As all milk received by a handler under Order No. 41 must 
be classified, and as milk dumped and spoiled was not 
shown to be in Class II or III, it was properly classified 
as Class I by the market administrator, although the han- 
dler was told that it would be put into Class III if an 
SRRRATL 95:0 AROLTS SUNN i ge ee cele 1089 


Proof of Utilization 
Although a milk handler’s records need not contain absolute 
proof of reported utilization, mere unsupported memo- 
randa are insufficient to support a handler’s report where 
there is doubt as to their accuracy 


Standardization of Milk 

Ordinarily the petitioner has the burden of proving the in- 
validity of action taken by the market administrator, but 
because of the complexities of milk regulation and the 
practice of not filing answers to petitions, the doctrine 
should not be rigorously applied here, and where petitioner 
has not shown the situation clearly but the justification of 
the market administrator’s action appears inadequate, that 
part of the petition regarding standardization is dis- 
missed without prejudice so that petitioner may have a 
new hearing on it 913 
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NOVEMBER 1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Page 
ProoFr OF UTILIZATION 


Adequacy of handler’s records 919 


STANDARDIZATION OF MILK 
Burden of proof 919 


GRAIN STANDARDS ACT 


MISREPRESENTING GRADE OF GRAIN 
Violation of act 


PUBLICATION OF FAcTS 
Violation of act 


VIOLATION OF ACT 
Misrepresenting Grade of Grain 

Describing as Grade 2 interstate shipments of uninspected 
grain and grain certified as Grade 3 violated the Grain 
Standards Act and the facts are ordered published, it be- 
ing immaterial what the contract of sale called for, and 
what happened to the grain, and whether the purchaser 
was actually deceived 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
Substitution of Livestock Sold 

Substituting inferior animals before delivery of livestock sold 
violated the act; although respondent did not know of 
agent’s act in making switch and discharged agent upon 
learning it, in which circumstances disciplinary action 
might be unnecessary, a cease and desist order is issued 
because respondent knew agent had previously violated 
the act, and this is the third order against respondent 
within three years 


CONSENT ORDER 
Continuation of Provisions of Prior Order 
Provisions of the order of June 13, 1945, are continued in 
effect to and including June 30, 1946, unless extended or 
modified by a subsequent order 


DISMISSAL 
Complaint Moot 
Since respondent has requested cancellation of its registration 
at the yard and permission to discontinue brand in- 
spection service at that yard, the matter complained of 
no longer exists, the complaint is therefore moot and, 
as such, is dismissed 


Consent of parties___.1095:931; 1096:931; 1097:932; 1098:932; 1099 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


RATES AND CHARGES 
Temporary Rate Increases and Decreases 
Certain temporary increases and decreases in prescribed rates 
requested by respondent, a stockyard operator, and rec- 
ommended by the Production and Marketing Adminis- 
tration granted 


ViOLATION OF ACT 
Substitution of livestock sold 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Buyer’s failure to notify seller of rejection within prescribed 
time as constituting 


ACCORD AND SATISFACTION 
Retention and check for more than a year as constituting__.__ 2013 


BREACH OF WARRANTY 
Dismissal of complaint because of failure to show 


Lawful rejection of shipment because of. 


CONTRACTS 
Insufficiency of evidence to show modification of 


Interpretation 

The reasonable interpretation of a stipulation in a contract 
that the lugs comprising a carload of apricots would be 
“13/15# standard lugs” is that the lugs would contain a 
net weight ranging between 13 and 15 pounds; and it was 
not within the contemplation of the parties that all of 
the lugs covered by the shipment might contain 13 pounds 
or that they might all contain a net weight of 15 pounds_ 2009 


Quantity of Goods Essence of Contract 
A provision in a sales contract as to the quantity of goods to 
be delivered is of the essence of the contract, and the seller 
is bound to tender the amount of goods contracted for 
in order to hold the buyer for performance 


CoUNTERCLAIM 
Dismissal of 


DEFAULT 
Admission of facts alleged in complaint by 


Waiver of oral hearing on facts by 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL 
Complaint for Violation of Act 
Complaint against respondent for violation of the act for 
having employed one who had been general manager of 
a firm whose license had been revoked for violating 
the act, dismissed, because the employee was no longer 
employed by respondent 


Failure to Prove Claim 
Since no basis for an award of reparation has been shown 
by the evidence, and the retention by complainant of the 
respondent’s check for more than a year constitutes an 
accord and satisfaction, the complaint is dismissed_-___ 


Failure to Show Breach of Warranty 
Where contract of purchase and sale provided for delivery 
of U. S. No. 1, Size A, Cobbler potatoes and Federal-State 
inspection at shipping point established that the potatoes 
graded U. S. No. 1, Size A at time of shipment, and the 
inspection at delivery point established that the condition 
thereof had not deteriorated at time of the delivery, 
it is held that the decay which developed later, but was 


not apparent at time of delivery, was not warranted 
against by respondent and, therefore, the potatoes were 
delivered in accordance with contract requirements, and 
the complaint should be dismissed 


Failure to Show Modification of Contract 

Where complainant failed to show that the original contract 
of purchase and sale was changed into a sale on consign- 
ment, and complainant did not notify respondent within 
24 hours after receiving notice of the arrival of the car- 
load of cabbage, of its rejection, complainant is deemed to 
have accepted the shipment as being in accordance with 
the contract and was not justified in handling the ship- 
ment on a consignment basis and, therefore, the complaint 
is dismissed 


Insufficient Proof of Agency 
Since complainant has not sustained the burden of proof 
to establish that the alleged agent had authority to pur- 
chase grapefruit and tangerines on behalf of respond- 
ent, the complaint is dismissed 


Lawful Rejection of Shipment 
Since there was no meeting of the minds of buyer and seller 
as to the weight of the lugs of grapes, no contract re- 
sulted, and because the unreasonable delay in rejecting 
the grapes caused the respondent to sustain a loss in excess 
of the amount of the deposit made by complainant, the 
complaint is dismissed 


A.D. 
No. 


2014 


Page 


964 


957 


962 


953 


961 
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A.D. 
No. Page 


DismissAL—Continued 
Lawful Rejection of Shipment-——Continued 
Where complainant has failed to show that the sacks of 
potatoes tendered respondent met the specifications of the 
contract, and it appeared rather that some of the potatoes 
had not been reconditioned as the contract required and 
that some sacks weighed less than contract weights, re- 
spondent’s rejection of the produce was not unlawful__- 


Where complainant sold to respondent a carload of apricots, 
13/15# standard lugs, at an agreed price per lug f.o.b. 
shipping point, and complainant shipped a car of 13-pound 
lugs and invoiced the apricots to respondent at a lesser 
price per lug, complainant failed to perform the contract 
in accordance with its terms, and respondent was justi- 
fied in rejecting the shipment 


Settlement Between Parties 
Complaint for reparation dismissed on notification by com- 
plainant that the claim against respondent had been 
settled in full 


Since the parties in this proceeding have satisfactorily set- 
tled the claim involving reparation the complaint is dis- 
missed 2004:938; 2005 


Stipulation Between Parties 
Complaint dismissed with prejudice in accordance with terms 
of stipulation between the parties involved in this proceed- 


Want of Jurisdiction 

Where respondent agreed with complainants to ship at least 
10 carloads of grapes from California to Dallas, Texas, 
for storage, and respondent, in accordance with the con- 
tract, arranged for storage space and for funds to pay 
freight charges and was otherwise ready, willing, and able 
to perform the services agreed to be performed, but re- 
spondent diverted the carloads destined to Dallas for sale 
on other markets and failed and refused to ship any grapes 
to Dallas for storage, it is held that respondent’s breach 
of contract did not constitute a violation of section 2 
of the act. The complaint is dismissed for want of Jjuris- 
diction 


EVIDENCE 
Failure to prove claim 


Failure to show modification of contract 


Insufficient proof of agency 
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A.D. 
No. Page 


JURISDICTION 
Dismissal of complaint because of want of 936 


LICENSES 
Denial of Application for 

Where applicant applied for a license in the name of Inter- 
state Shippers to enable her husband to operate as a 
licensee, who, while acting as an officer of another licensee 
was found to have violated the act by giving bad checks 
and failing to pay for vegetables, it is held that the ap- 
plication of Interstate Shippers was not bona fide and, 
therefore, the application should be denied, but the denial 
should not prejudice any future application by applicant 
as it did not appear that there was an attempt to con- 
ceal any facts in connection with the application 


“NOGALES INSPECTION AND ACCEPTANCE FINAL” 
Purchase of commodity on, precludes rejection 


PRINCIPAL AND AGENT 
Buying agent without scope of his authority 


RECONSIDERATION 
Dismissal of Petition for 
Petition for reconsideration dismissed for failure to file 
within 10 days after service of the original order as pro- 
vided by the rules of practice 2002:937; 2006 


Petition of one of the three respondents for reconsideration 
of order dismissed because (1) no convincing reason was 
shown by petitioner for disturbing prior decision on ques- 
tion of claimed warranty and breach thereof; (2) the 
disputed question of agency was sufficiently established; 
and (3) the finding of fact. challenged by petitioner was 
supported by evidence 


REPARATION 
Failure to Pay Purchase Price 

Where complainant seeks an award or reparation for re- 
spondent’s failure truly and correctly to account for 
potatoes shipped to respondent, and no answer to the 
complaint is filed by respondent, the allegations of the 
complaint must be accepted as true. Further, respond- 
ent’s failure to pay the agreed purchase price of the pota- 
toes was a violation of the act, and complainant should 
be awarded reparation 940 


Unlawful Rejection of Shipment 
Where complainant sold respondent two carloads of tomatoes 
at a price per lug f.o.b. shipping point and both carloads 
were accepted by respondent’s agent on the basis of 
“Nogales inspection and acceptance final’ and respondent 
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Unlawful Rejection of Shipment—Continued 

rejected both carloads at destination, it is held: (1) re- 
spondent’s buying agent acted within the scope of his 
authority in buying the two carloads on the basis stated 
which precludes rejection of the commodity; (2) such a 
basis of purchase made respondent’s counterclaim for 
damages for breach of contract untenable; and (3) com- 
plainant is entitled to reparation in amount of the pur- 
chase price 


REPARATION FOR— 
Failure to pay— 
purchase price 


Unlawful rejection of shipment 


SECTION 2 oF AcT 
Construction of 


VIOLATION OF ACT 
Employing employee who had been general manager of a firm 
whose license had been revoked for violation of act_-___ 2016 


Failure to pay— 
purchase price 








